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PROFESSIONAL CORPORATI 

PHOENIX 

BEFORE THE ARIZONA CORPORATIO1.C COMMISSION 

MARC SPITZER 
Chairman 

WILLIAM MUNDELL 
Commissioner 

Commissioner 
MIKE GLEASON 

Commissioner 
KRISTIN MAYES 

Commissioner 

JEFF HATCH-MILLER 

IN THE MATTER QWEST 
CORPORATION'S COMPLIANCE WITH 
SECTION 252(e) OF THE 
TELECOMMUNICATIONS ACT OF 1996 
IN THE MATTER OF U S WEST 
COMMUNICATIONS, INC.'S COMPLIANCE 
WITH SECTION 271 OF THE 
COMMUNICATIONS ACT OF 1996 

ARIZONA CORPORATION COMMISSION, 

Complainant, 

V. 

QWEST COWORATION, 

Respondent. 

DOCKET NO. 

N u 
0 c 
3= 
?=- 
-€ 

DOCKET NO. T-00000A-97-0238 

DOCKET NO. T-0105 1B-02-0871 

/&ma C o p t i o n  Commission 
DOCKETED 

MAY 1 8 2004 

NOTICE OF FILING NOTICE TO CLECs 

Attached is a copy of a form of Notice Letter, Attachment I - Opinion and Order 

dated April 30,2004, Attachment I1 - form of Release, and Attachment I11 - list of CLECs. 

Identical documents were sent to each of the CLECs listed on Attachment I11 on May 12 and 

13,2004 either by e-mail, Federal Express, Express Mail, or Certified Mail. 
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P H O E N I X  

RESPECTFULLY SUBMITTED this 18* day of May, 2004. 

QWEST CORPORATION 

By: 

There& Dwf&r 
FENNEMORE CRAIG 
3003 North Central, Ste. 2600 
Phoenix, AZ 85012 

OVGINAL +17 copies filed this 
18 day of May, 2003: 

Docket Control 
ARIZONA CORPORATION COMMISSION 
1200 West Washington 
Phoenix, AZ 

COPY delivered this day to: 

Chris Kempley 
Maureen Scott 
Legal Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington 
Phoenix, AZ 

Lyn Farmer 
Jane Rodda 
Hearing Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington 
Phoenix, AZ 
Ernest Johnson 
Utilities Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington 
Phoenix, AZ 
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COPY mailed this day to: 

Michael M. Grant 
Todd C. Wiley 
GALLAGHER & KENNEDY 
2575 E. Camelback Road 
Phoenix, AZ 85016-9225 

Curt Huttsell 
State Government Affairs 
ELECTRIC LIGHTWAVE, INC. 
4 Triad Center, Suite 200 
Salt Lake City, UT 841 80 

Brian Thomas 
TIME WARNER TELECOM, INC. 
520 SW 6th Avenue, Suite 300 
Portland, OR 97204 

Eric S. Heath 
SPRINT COMMUNICATIONS CO. 
100 Spear Street, Suite 930 
San Francisco, CA 94105 

Joan S. Burke 
OSBORN MALEDON, P.A. 
2929 N. Central Ave., 21st Floor 
PO Box 36379 
Phoenix, AZ 85067-6379 

Scott S. Wakefield 
RUCO 
11 10 W. Washington, Suite 220 
Phoenix, AZ 85007 

Rod Aguilar 
AT&T 
795 Folsom Street, #2104 
San Francisco, CA 94 107- 1243 

Daniel Waggoner 
Greg Kopta 
Mary Steele 
DAVIS, WRIGHT & TREMAINE 
2600 Century Square 
1501 Fourth Avenue 
Seattle, WA 98101 
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PHOENIX 

Diane Bacon, Legislative Director 
COMMUNICATIONS WORKERS OF AMERICA 
5818 N. 7th St., Ste. 206 
Phoenix, AZ 85014-581 1 

rraci Grundon 
Mark P. Trinchero 
DAVIS, WRIGHT & TREMATNE 
1300 S.W. Fifth Avenue 
Portland, OR 97201 

Mark DiNuzio 
COX COMMUNICATIONS 
20402 North 29th Avenue 
Phoenix, AZ 85027-3 148 

David Conn 
Law Group 
MCLEODUSA INCORPORATED 
6400 C. Street SW 
PO Box 3177 
Cedar Rapids, IA 52406-3 177 

Barbara Shever 
LEC Relations Mgr - Industry Policy 

601 S. Harbour Island, Ste. 220 
Tampa, FL 33602 

Z-TEL COMMUNICATIONS, INC. 

Jonathan E. Canis 
Michael B. Hazard 
KELLY DRYE & WARREN LLP 
1200 19th St. N.W., 5th Floor 
Washington, DC 20036 

Jacqueline Manogian 
MOUNTAIN TELECOMMUNICATIONS 
1430 Broadway Rd., Sutie A200 
Tempe, AZ 85282 

Frederick Joyce 
ALSTON & BIRD, LLP 
601 Pennsylvania Avenue NW 
Washington, DC 20004-2601 

Gary A pel, Esq. 
TESS 8 ommunications, Inc. 
1917 Market Street 
Denver, CO 80202 
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Harry Pliskin, Senior Counsel 
Megan Doberneck 
COVAD COMMUNICATIONS COMPANY 
7901 Lowry Boulevard 
Denver, CO 80230 

Karen Clauson 
Dennis D. Ahlers 
Ray Smith 
ESCHELON TELECOM 
730 Second Avenue South, Ste. 1200 
Minneapolis, MN 55402 

Steven J. Duffy 
RIDGE & ISAACSON, P.C. 
3101 North Central Ave., Ste. 1090 
Phoenix, AZ 85012 

Rex Knowles xo 
11 1 E. Broadway, Suite 100 
Salt Lake City, Utah 841 11 

Deborah Harwood 
INTEGRA TELECOM OF ARIZONA, INC. 
19545 NW Von Newmann Drive, Suite 200 
Beaverton, OR 97006 

Bob McCoy 
WILLIAMS LOCAL NETWORK, INC. 
4 100 One Williams Center 
Tulsa, OK 74 172 

Mark Dioguardi 
TIFFANY AND BOSCO, P.A. 
1850 North Central, Suite 500 
Phoenix, AZ 85004 

Richard M. Rindler 
Morton J. Posner 
SWIDER & BERLIN 
3000 K. Street NW, Ste. 300 
Washington, DC 20007 

Penny Bewick 
NEW EDGE NETWORKS, INC. 
POBox 5159 
Vancouver, WA 98668 
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Dennis Doyle 
ARCH COMMUNICATIONS GROUP 
1800 West Park Drive, Suite 250 
Westborough, MA 0 158 1-39 12 

Gerry Morrison 
MAP MOBILE COMMUNICATIONS, INC. 
840 Greenbrier Circle 
Chesapeake, VA 23320 

John E. Munger 
MUNGER CHADWICK 
National Bank Plaza 
333 North Wilmot, #300 
Tucson, AZ 8571 1 

Thomas Campbell 
LEWIS & ROCA 
40 N. Central Avenue 
Phoenix, AZ 85004 

Andrew 0. Isar 
TELECOMMUNICATIONS RESELLERS ASSOC. 
43 12 92nd Avenue, NW 
Gig Harbor, WA 98335 

Raymond Heyman 
Michael Patten 
ROSHKA, HEYMAN & DEWULF 
400 E. Van Buren, Ste. 900 
Phoenix, AZ 85004-3906 

Thomas F. Dixon 
WORLDCOM, INC. 
707 N. 17th Street #3900 
Denver, CO 80202 

Kevin Chapman 
SBC TELECOM, INC. 
1010 N. St. Mary’s, Room 13K 
San Antonio, TX 782 15-2 109 

Richard S. Wolters 
AT&T LAW DEPARTMENT 
1875 Lawrence Street, #1575 
Denver, CO 80202 
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Joyce Hundley 
US. DEPARTMENT OF JUSTICE 
Antitrust Division 
1401 H Street N.W. #8000 
Washington, DC 20530 

Mark N. Rogers 
EXCELL AGENT SERVICES, LLC 
P.O. Box 52092 
Phoenix, AZ 85072-2092 

Jim Scheltema 
BLUMENFELD & COHEN 
1625 Massachusetts Ave. NW, Ste. 300 
Washington, DC 20036 

Kimberly M. Kirby 
DAVIS DIXON KIRBY LLP 
19200 Von Karman Avenue 
Suite 600 
Imine, CA 82612 

A1 Stennan 
ARIZONA CONSUMERS COUNCIL 
2849 East 8th Street 
Tucson, AZ 85716 

Jeffrey W. Crockett 
Thomas L. Mumaw 
SNELL & WILMER 
One Arizona Center 
Phoenix, AZ 85004-0001 

Teresa Tan 
WORLDCOM, INC. 
201 Spear Street, Floor 9 
San Francisco, CA 94105 

Rodney Joyce 
SHOOK, HARDY & BACON, LLP 
Hamilton Square 
600 14th Street, NW, Ste. 800 
Washington, DC 20005-2004 

Deborah R. Scott 
Associate General Counsel 
CITIZENS COMMUNICATIONS CO. 
2901 N. Central, Suite 1660 
Phoenix, AZ 85012 
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Richard P. Kolb, VP - Reg. Affairs 
ONE POINT COMMUNICATIONS 
Two Conway Park 
150 Field Drive, Suite 300 
Lake Forest, IL 60045 

Letty Friesen 
AT&T LAW DEPARTMENT 
1875 Lawrence Street, #1575 
Denver, CO 80202 

Paul Masters 
ERNEST COMMUNICATIONS INC. 
6475 Jimmy Carter Blvd., Ste. 300 
Norcross, GA 30071 

Jon Poston 
ACTS 
6733 E. Dale Lane 
Cave Creek, AZ 8533 1 

Lynda Nipps 
ALLEGIANCE TELECOM, INC. 
845 Camino Sure 
Palm Springs, CA 92262 

Gary L. Lane, Esq. 
2929 N. 44th Street, Suite 120 
Phoenix, AZ 8501 8-7239 

Mike Allentoff 
GLOBAL CROSSING SERVICES, INC. 
1080 Pittsford Victor Road 
Pittsford, NY 14534 

W. Hagood Bellinger 
4969 Village Terrace Drive 
Dunwoody, GA 30338 

Phili A.Doherty 
545 E. Prospect street, ste. 22 
Burlington, VT 05401 

David Kaufinan 
E.SPIRE COMMUNICATIONS, INC. 
1129 Paseo de Peralta 
Santa Fe, NM 87501 
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Richard P. Kolb 
Vice President of Regulatory Affairs 
ONE POINT COMMUNICATIONS 
Two Conway Park 
150 Field Drive, Ste. 300 
Lake Forest, IL 60045 

METROCALL, INC. 
6677 Richmond Highway 
Alexandria, VA 22306 

Nigel Bates 
ELECTRIC LIGHTWAVE, INC. 
4400 NE 77th Avenue 
Vancouver, WA 98862 

David Kaufinan 
ESPIRE Communications 
1129 Paseo De Peralta 
Santa Fe. NM 87501 

Mitchell F. Brecher 
Greenberg Traurig, LLP 
800 Connecticut Avenue, NW 
Washington, DC 20006 

Martin A. Aronson, Esq. 
Morrill & Aronson, P.L.C. 
One East Camelback Road, Suite 340 
Phoenix, AZ 85012-1648 

Patrick A. Clisham 
AT&T Arizona State Director 
320 E. Broadmoor Court 
Phoenix, AZ 85022 
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LAW OFFICES 

FENNEMORE CRAIG 
A P R O F E S S I O N A L  C O R P O R A T I O N  

TIMOTHY BERG 
Direct Phone: (602) 916-5421 
Direct Fax: (602) 916-5621 
tberg@ fc la w. corn 

OFFICES IN: 
PHOENIX, TUCSON, 

NOGALES, AZ; LINCOLN, NE 

3003 NORTH CENTRAL AVENUE 
SUITE 2600 

PHONE: (602) 916-5000 
FAX: (602) 916-5999 

PHOENIX, ARIZONA 85012-2913 

May 12,2004 

VIA REGULAR MAIL AND/OR E-MAIL 

Richard W. Wolters 
AT&T Communications of the Mountain 

1875 Lawrence Street, Ste. 1575 
Denver, CO 80202 

States, Inc. 

Re: In the Matter of m e s t  Corporation’s Compliance with Section 252(e) of 
the Telecommunications Act of 1996, Docket No. RT-00000F-02-0271; In 
the Matter of U S WEST Communication Inc. s Compliance with $271 of 
the Telecommunications Act of 1996, Docket No. T-00000A-97-023 8; 
Arizona Corporation Commission v. m e s t  Corporation, Docket No. 
T-0105 1B-02-0871 (consolidated) 

Dear Mr. Wolters: 

On April 30, 2004, the Arizona Corporation Commission issued Decision No. 66949 in 
the above-captioned dockets, a copy of which is enclosed herein as Attachment I for your 
review. Page 56 of Decision No. 66949 provides: 

IT IS FURTHER ORDERED that Qwest Corporation shall provide 
each CLEC, certificated in Arizona at any time during the period 
January 1, 2001 to June 30, 2002, with a credit from Qwest 
Communications Corporation, Qwest Corporation, and their 
affiliates, in an amount to be determined in accordance with the 
Attachment A that was filed in this docket on April 19, 2004 
(attached hereto as Exhibit C) and with Qwest’s updated 
Attachment filed within 30 days of the effective date of this 
Decision, as approved by Staff. Upon payment of the credits, a 
CLEC shall sign an appropriate release. CLECs not executing a 
release may pursue all other available remedies. The amount of 
the total CLEC payments ordered pursuant to this paragraph shall 



FENNEMOF~E CRAIG 
VIA REGULAR MAIL AND/OR E-MAIL 

May 12,2004 
Page 2 

not exceed $1 1,650,000 for eligible CLECs identified by Staff and 
Qwest Corporation. Qwest Corporation shall not be eligible for 
the CLEC payment. Eligible CLECs shall not include Eschelon 
Telecom, Inc., McLeod, Inc., High Performance Communications, 
and CLECs that have filed for relief under federal bankruptcy laws 
since January 1, 2001, and have released claims against Qwest. If 
such eligible CLEC does not currently do sufficient business in 
Arizona to use its full credit within six months, Qwest Corporation 
shall make a cash payment to such CLEC for the balance of the 
credit to which it is entitled. Qwest Corporation shall issue such 
credits or payments due under this provision to all eligible CLECs 
within 60 days of the effective date of this Decision. 

As a result, certain competitive local exchange carriers (“CLECs”) identified in Exhibit C 
of the Decision No. 66949 may obtain these credits from Qwest in exchange for their execution 
of the Release of Claims enclosed herein as Attachment 11. The amount of credits to which your 
company is entitled under Decision No. 66949 is listed on the Schedule enclosed herein as 
Attachment 111. Please be advised that pursuant to Decision No. 66949, the Commission’s Staff 
must approve the Schedule by June 1,2004 so that Qwest may implement the credits in a timely 
manner. 

If your company wishes to obtain this credit, please have the appropriate company 
representative or officer execute the Release and return it to me at: 

Timothy Berg, Esq. 
FENNEMORE CRAIG, P.C. 
3Q03 North Central Avenue 
Suite 2600 
Phoenix, Arizona 85012 

tberg @fclaw . com 
(602) 916-5421 

If your company wishes to receive its credit commencing with Qwest’s July 2004 bilIing 
cycle, the Release must be executed and received by me no later than June 11,2004. 



FENNEMORE CRAIG 
VIA REGULAR MAIL AND/OR E-MAIL 

May 12,2004 
Page 3 

If your company has any questions concerning the Release or the amount identified on 
the Schedule, please contact me as indicated above or Maureen Scott of the Legal Division of the 
Arizona Corporation Commission at (602) 542-6022. 

Sincerely, 

FENNEMORE CRAIG 

Timothy Berg 

TB/clv 
Attachments 

cc: Maureen Scott 

1544380.1/67817.295 
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BEFORE THE ARIZONA CORPORATION COhTMJSSLQN 

W I L L ~ . ~ E L L  APR 3 0 2004 
MIKE GLEASON 
KRISTIN K. MAYES 

IN THE MATTER OF U S WE 
COMMUNICATIONS, lNC.'S COMPLIANCE 
WITH Q 271 OF THE TELECOMMUNICATIONS 
ACT OF 1996. 

lEFF HATCH-MILLER - 
DOCKETED BY ------.-. - DOCKET NO. T-OOOOOA-97-0238 

IN THE MATTER OF QWEST CORPORATION'S DOCmT NO. RT-OOOOOF-02-0271 
CQMPLIANCE-WH SECTION 252(e) OF THE 
TELECOMMUNICATIONS ACT OF 1996. 

DOCKET NO. T-01051B-02-0871 
ARIZONA CORPORATION CCSMMISSION 

Complainant. 

V. 

QWEST CORPORATION, 

Decision No. 66949 

Respondent. 1 OPINIONANDORDER 

DATE OF HEARINGS: March 17, 18, 19 and 20, 2003 (Section 252(e) 
investigation); June 13,2003 (OSC); and 
September 16 and 17,2003 (Settlement 
Agreement) 

PLACE OF HEARINGS: Phoenix, Arizona 

ADMINISTRATIVE LAW JUDGES Jane L. Rodda 
Dwight D. Nodes 

Commissioner Mike Gleason 
IN ATTENDENCE: Chairman Marc Spitzer # 

APPEARANCES: h4r. Timothy Berg, F E W M O R E  CRAIG, PC, 
Mr. Peter Spivak and Mr. Douglas Nazarion, 
HOGAN & HARTSON, LLP, and Mr. Todd 
Lundy, Corporate Counsel for Qwest 
Corporation; 

Mr. Richard Wolters, for AT&T 
Communications of the Mountain States, Inc.; 
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Ms. Joan Burke, OSBORN MALEDON, PA, for 
Time Warner Telecom; 

Mr. Martin A. Aronson, MORRTLL & 
ARONSON, PLC, €or Arizona Dialtone, Inc.; 

Mr. Mitchell F. Brecher, GREENBERG 
TRAURIG, LLP, for Mountain 
Telecommunications, Inc.; 

Mr. Daniel Pozefsky, Attorney for the 
Residential Utility Consumer Office; 

Mr. Thomas Campbell, LEWIS & ROCA, LLP, 
and Mr. Dennis Ahlers, Corporate Counsel, for 
Eschelon Telecom; 

Mr. Thomas F. Dixon for WorldCom; and 

Ms. Maureen Scott and Mr. Gary Horton, Staff 
Attorneys on behalf of the Utilities Division of 
the Arizona Corporation Commission. 

IY THE COMMISSION: 

The following three dockets involving enforcement actions against Qwest Corporation 

‘Qwest”) are before the Arizona Corporation Commission (“Commission”) for consideration: the 

nvestigation into Qwest’s compliance with Section 252(e) of the Telecommunications Act of 1996 

“1996 Act”); the Section 271 Sub-docket involving an investigation into whether Qwest interfered in 

he Section 271 regulatory process; and the Order to Show Cause for Delayed Implementation of 

Vholesale Rates. The Commission held hearings in the Section 252 investigation commencing on 

Aarch 17,2003 and in the OSC on June 13,2003. On July 25,2003, Commission Utility Division 

Staff (“Staff ’) and Qwest filed a proposed Settlement Agreement, which would, if adopted, resolve 

dlegations that Qwest violated federal and state law and Commission regulations and Orhers raised 
L 

n the three dockets. 

:ommencing on September 16,2003. 

The Commission convened a hearing on the Settlement Agreement 

Backmound 

The Section 252(e) Proceeding 

Section 252(e) of the 1996 Act requires an Incumbent Local Exchange Carrier (“ILEC”), such 

2 DECISION NO. - 66949 
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LS Qwest, to file all interconnection agreements between it and a Competitive Local Exchange Camer 

“CLEC”) with the Commission for approval. The issue of Qwest’s compliance with Section 252(e) 

If the 1996 Act first came to light in Arizona when the Minnesota Department of Commerce filed a 

;omplaint against Qwest alleging that Qwest had not filed certain agreements with the Mhnesota 

’ublic Utilities Commission for approval as required under Section 252(e). At then Chairman 

Gundell’s request, Qwest was directed to submit any and all un-filed Arizona agreements to the 

:ommission for review.’ On March 8, 2002, AT&T Communications of the Mountain States, Inc. 

md TCG Phoenix (“TCG’) (collectively “AT&T”) filed a Motion with this Commission in the 

Section 271 docket asking the Commission to examine whether Qwest was compljjng with Section 

152 in the context of the Section 271 investigation. 

c _ z *  - 

By Procedural Order dated April 8, 2002, the Commission determined to open a separate 

locket to investigate Qwest’s Section 252 compliance. On June 7,2002, based upon comments filed 

3y interested parties and its own review of the facts and law, Staff filed a Report and 

Recommendation in the Section 252(e) docket. In its Report, Staff identified approximately 25 

agreements that it believed should have been filed by Qwest under Section 252(e). Pursuant to 

A.R.S. 0 40-425, Staff recommended penalties totaling $104,000 based on $3,000 for each un-filed 

agreement, and $5,000 for each agreement that contained a clause that prevented CLEC participation 

in the Section 27 1 investigation. 

The Commission held a Procedural Conference on June 19, 2002, during which the 

Residential Utility Consumer Office (“RUCO”) raised a new issue involving the existence of oral 

agreements between Qwest and McLeodUSA, Inc. (“McLeod”), and urged the Cornmission to 

broaden its examination to include the damage to competition and to other CLE& in the State 

resulting from Qwest not filing these agreements. The Commission directed Staff to conduct 

additional discovery of all CLECs operating in Arizona to determine the number of un-filed 

agreements and whether the un-filed agreements had tainted the record in the Section 271 proceeding. 

On August 14, 2002, Staff issued a Supplemental Report and Recommendation concerning 

’ Qwest submitted approximateIy 90 agreements. z 

66949 3 DECISION NO. 
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Qwest’s Compliance with Section 252(e). In its Supplemental Report, based upon the additional 

discovery, Staff recommended that a hearing should be held to determine whether Qwest acted in 

contempt of Commission rules by not filing certain McLeod and Eschelon Telecom, Inc. 

(“Eschelon”) agreements with the Commission for approval. Staff further recommended the Section 

252(e) proceeding be separated into two phases, with Phase A addressing filing violations and Phase 

B addressing any opt-in disputes between Qwest and CLECs. 

c-2- - - 

By Procedural Order dated November 7, 2002, the Commission set the Section 252(e) 

compliance issues for hearing. The hearing commenced on March 17,2003, and continued through 

March 20,2003. The parties filed Initial Briefs on May 1, ZOOS, and Repiy Briefs on May 15,2003. 

In its investigation, Staff identified 42 agreements that it believed Qwest should have filed 

with the Commission for approval pursuant to Section 252(e). Qwest agreed that 14 of them 

contained terms that pertain to Section 251(b) or (c) services and were still in effect. Qwest filed 

these agreements in September 2002 and the Commission approved them in Decision No. 65475 

(December 19,2002): Staff and Qwest disagreed about whether the remaining 28 agreements were 

required to be filed under Section 252(e). Qwest disputed that these agreements fell under the 

Section 252 requirement for a variety of reasons, including that some had been terminated or 

superceded, some contained only backward-looking provisions, others were form agreements, or they 

didn’t involve Section 251(b) or (c) services. A list of the 28 interconnection agreements that Staff 

claims Qwest should have filed is attached as Exhibit B hereto. 

Among the 28 agreements Staffbelieved w e s t  should have filed were a series of agreements 

with Eschelon and McLeod. At the hearing, Staff and RUCO presented evidence that the agreements 

with Eschelon and McLeod were drafted specifically in an attempt to avoid the filing r&pirements of 

Section 252 in order to avoid having other CLECs opt into favorable provisions. In 2000, Eschelon 

and McLeod were two of Qwest’s largest resellers. Both wanted to move away fiom reselling 

Centrex products and wanted to provide service over an unbundled network element platform 

(“W-P”). Under UNE-P, they believed they would earn higher margins and be able to collect their 

In approving the agreements, the Commission did not approve specific provisions that would have:‘prcvented 
participation in other dockets; required confidentiality; required confidential private binding arbitration in lieu of bringing 
an action before this Commission; or required interpretation under Colorado law. 

4 DECISION NO. - 66949 
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,wn access fees. 

In the summer of 2000, McLeod and Qwest began negotiations that resulted in a Confidential 

3illing Settlement Agreement entered into on September 29,2000, in which McLeod agreed to pay 

west  an amount for the conversion h m  resale to UNE-P. Qwest and McLeod finalized their 
-1 - 

igreement on October 26,2000, when they executed a series of six agreements. The key component 

If these agreements was the creation of a product called UNE-Star (or UNE-M when purchased by 

vlcleod). The UNE-M product is a flat-rated UNE platform that converted McLeod resold lines 

lirectly to UNE-P. With UNE-M, McLeod would avoid the provisioning issues associated with 

JNE-P, such as submitting individual Local Service Requests (“LSlZs”) for each line. 

One of the agreements entered into on October 26, 2000 is the Fourth Amendment to the 

&vest/McLeod Interconnection Agreement in Arizona, which McLeod filed with the Commission on 

lecember 26,2000. This document sets out the publicly disclosed terms and conditions of the UNE- 

VI product. In this agreement, McLeod agreed to pay Qwest $43.5 million to convert to the UNE-M 

>latfonn. McLeod agreed inter alia to maintain a minimum number of local exchange lines, to 

-main on ‘bill and keep” for the exchange of Internet-related traflic, and to provide rolling 12-month 

robrecasted line volumes. Qwest agreed inter alia to provide daily usage information to McLeod so 

bat McLeod could bill interexchange companies and others for switched access. 

In addition to the publicly disclosed Fourth Amendment to the Interconnection Agreement, on 

October 26, 2000, Qwest and Mcbod also entered into several agreements that were not filed or 

Btherwise made public. One was the Purchase Agreement in which McLeod agreed to purchase from 

mest  Communications Corporation (“QCC”, Qwest’s filiate), its subsidiaries or affiliates, a 

certain amount of services and products over a multi-year period. No. 15 on Exhibit B:’ At the same 

time, they entered into a Purchase Agreement in which QCC and its subsidiaries agreed to purchase 

products from McLeod over the same multi-year period. No. 16 on Exhibit B. McLeod and Qwest 

also entered into an Amendment to Confidential Billing Settlement Agreement which revised the 

Confidential Billing Settlement Agreement entered into on September 29, 2000. No. 13 on Exhibit 

B. This Amendment revised the earlier agreement to conform with the ultimately agreed upon 

payment amount from McLeod for the conversion and agrees with the amount set forth in the Fourth 
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kendment to the Interconnection Agreement that was filed. 

In addition to these written agreements, McLeod claims that it and Qwest entered into two 

Ira1 agreements, one of which provided a 10 percent discount on McLeod’s purchases fiom Qwest 

md the other precluded McLeod from participating in Qwest’s Section 271 appiication. (No. 14 on 

3xhibit B) (RUCO’s Section 252 Initial Brief p. 30) Blake Fisher, McLeod’s vice president and chief 

-2%- - 

)laming and development officer, who was involved in the negotiations, testified in his deposition 

hat in developing the UNE-Star product, M c h d  was not satisfied that the pricing was sufficiently 

.ow to justify McLeod keeping its traffic on Qwest’s network. Thus, Qwest and McLeod agreed to 

mter into the Purchase Agreements whereby McLmd would purchase goods and services fiom 

?west and Qwest agreed to provide McLeod with discounts ranging from 6.5 percent to 10 percent if 

McLeod’s purchases exceeded its take-or-pay commitments. (RUCO’s Section 252 Initial Brief at p. 

28) Mr. Fisher stated that Qwest did not want to put the discount agreement into writing because 

Nes t  was concerned that other CLECs might feel entitled to the same discount. In response to Mr. 

Fisher’s concerns that the discount provision was not in Writing, Qwest agreed to a take-or-pay 

agreement to purchase products fiom McLeod. According to Mr. Fisher, the amount of the Qwest 

take-or-pay commitment was calculated by applying the discount factor to a projected amount of 

purchases by McLeod from Qwest. 

Qwest made payments to McLeod pursuant to the Purchase Agreements from October 2000 

through September 2001. Qwest prepared spreadsheets that calculated the amount of the payment by 

applying the 10 percent discount factor to all purchases made by McLeod during the relevant time 

period. (RUCO’s Section 252 Initial Brief at p. 31) After McLeod would confirm the accuracy of 

the spreadsheets, McLeod would send Qwest an invoice. Qwest paid invoices for the period October 

2000 through March 2001, April 2001 through June 2001, and July 2001 through September 2001. 

Qwest did not make payments on the amount that would have been due for the fourth quarter of 2001 

because this is when the Department of Commerce in Minnesota began investigating the discount 

agreement. Various Qwest emails and notes relating to the negotiations with McLeod and with the 

calculation of the discount due are consistent with Mr. Fisher’s account of events. Although no 

written agreement refers to a 10 percent discount in McLeod’s purchases, Qwest acted consistently 
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vith the existence of such discount. 

On November 15, 2000, Qwest and Eschelon entered into an Escalation Procedures and 

hsiness Solutions Letter, in which the parties agreed. to develop an implementation plan; that 
‘;A- ._ - 

Zschelon agreed to not oppose Qwest efforts to obtain Section 271 approval or file any complaints 

vith any regulatory body concerning interconnection agreements provided the plan was in place by 

4pril 30, 2001; that Qwest would send a vice president level or above executive to attend quarterly 

neetings with Eschelon to address, discuss and attempt to resolve business issues and disputes and 

sues related to the parties’ interconnection agreements; that m e s t  would adopt a six-level set of 

scalation procedures that gave Eschelon access to Qwest’s senior management; and that Qwest 

would waive limitations on damages. (No. 5 on Exhibit B; Kalleberg Section 252 testimony at p.30) 

Also, on November 15,2000, Qwest and Eschelon entered into the Confidential Amendment 

o ConfidentialRrade Secret Stipulation in which Eschelon agreed to purchase at least $15 million of 

elecommunication services between October 1,2000 and September 30,2001 and Qwest agreed to 

lay Eschelon $10 million to resolve issues related to the UNE platform and switched access. (No. 4 

In Exhibit B; Kalleberg Section 252 testimony at p. 29) In addition, Eschelon agreed to provide 

:onsulting and network-related services and Qwest agreed to pay Eschelon 10 percent of the 

aggregate billed charges for all of Eschelon’s purchases from Qwest fkom November 15, 2000 

through December 31,2005. Qwest also agreed to credit Eschelon $13.00 per UNE-platform line per 

month for each month during which Qwest failed to provide Eschelon with accurate daily usage 

information. 

Qwest disputed that the purchase agreements it entered into with McLeod and Eschelon are 

subject to the filing requirements of the 1996 Act because an ILEC’s contract to purdhqe services 

fkom CLEC vendors do not affect the terms of the CLEC‘s interconnection. Thus, Qwest argued the 

Purchase Agreement between QCC and McLeod entered into on October 26, 2000 in which QCC 

commits to purchase a minimum amount of services fiom McLeod, and agreements by the CLECs to 

purchase products and services fiom Qwest or QCC do not include any commitment by Qwest that is 

subject to the Section 251/252 regulatory framework. Furthermore, Qwest argued, even if t he  

CLECs’ purchase agreements were entered into as a means of conferring discounts to Eschelon and 
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vlcleod, only the discount provisions of the agreements would fall within the filing requirement of 

kction 252. 

With respect to the agreements related to the UNE-Star product, Qwest claims that the rates 

ems and conditions of the UNE-Star were negotiated and filed as amendments to Eschelon’s and 
e>* - 

vlcleod’s existing interconnection agreements and were subsequently approved by the Arizona 

Somission. Qwest says these amendments reflect the significant development and implementation 

:osts associated with the UNE-Star products and as a result, of those costs, Qwest required CLECs 

vishing to purchase the UNE-Star products to make total and annual minimum purchase 

:ommitments over a multi-year minimmi izrm. Other requirements included imposing a significant 

Ienalty if the CLEC did not meet these minimum commitments; “bill and keep” for reciprocal 

:ompensation, including internet traffic; and a one-time, lump sum conversion charge, restricting the 

Iffering to business customers and providing end user volume and loop distribution forecasts. Qwest 

;tates as approved interconnection amendments, all of the UNE-Star rates, terms and conditions were 

wailable to any requesting CLEC in Arizona under Section 252(i). Qwest concedes that certain 

irovisions in un-filed agreements that related to the UNE-Star platform fall within the FCC’s recently 

uticulated definition of interconnection agreement, but since no other CLEC purchased a variation of 

UNE-Star, no other CLEC would have been eligible to opt into the un-filed provision even if they 

nad been filed and approved. 

Qwest argued that it did not discriminate against Arizona CLECs, as its witnesses testified 

that all of Qwest’s wholesale customers received the same level of service and their orders were 

processed under the same standards, and no party to the proceeding showed that Eschelon or McLeod 

received better service quality than any other CLEC. I 

Staff recommended that the Commission fine Qwest $15,047,000 pursuant to A.R.S. tj$ 40- 

424 and 40-425. Staffs recommended penalties were broken down as follows: 1) $36,000 ($3,000 

for the 12 agreements with carriers other than Eschelon and McLeod); 2) $1 1,000 ($1,000 for each of 

the 11 agreements with carriers other than Eschelon and McLeod that Qwest i e d  for approval in 

September 2002); and 3) $15,000,000 for the agreements related to Eschelon and McLeod and with 

other carriers if they contain the non-participation clauses. 
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Under A.R.S. 4 40-425, the Commission may fine Qwest between $100 and $5,000 for each 

%lure to file. Staff determined the range of penalties under A.R.S. 0 40-425 to be between $4,200 

tnd $210,000, and recommended penalties for the 23 non-Eschelon/McLeod agreements totalling 

;47,000. Staff believed that Qwest’s failure to file the 23 agreements that were with carriers other 

han Eschelon and McLeod was inadvertent as a result of its misinterpretation of its obligations under 

;ection 252. 

-3- - 

Because Staff believed Qwest’s failure to file the Eschelon and McLeod agreements was 

willful and intentional, Staff recommended penalties based on the number of days Qwest’s violation 

:ontinues. For every agreement between Qwest and Eschftloc ar McLeod or with another carrier if 

hat agreement contains a non-participation clause, Staff calculated the number of days &om the date 

he agreement should have been filed pursuant to A.A.C. R14-2-1506) and the dates the agreements 

Mere terminated, or if still in effect, through March 20,2003 (the date Staff calculated the penalties in 

ts April 1,2003 Post-hearing exhibit). Staff argues that these penalties continue for each day Qwest 

ails to file these agreements. Through March 20,2002, Staff calculated that Qwest was in contempt 

if Commission rules for a total of 8,848 days. Pursuant to A.R.S. 0 40-424, Staff calculated the 

Zommission could impose a penalty between $884,800 and $44,240,000. Staff recommended a 

3enalty of $15,000,000. 

Staff also recommended non-monetary penalties which included (1) requiring Qwest to file all 

>f the previously un-filed agreements and that interested CLECs be permitted to opt into those 

igreements for two years from the date of Commission approval; (2) requiring @est to provide 

:ach CLEC (other than Eschelon and McLeod) with a cash payment totaling 10 percent of the 

CLEC’s purchases of Section 251@) or (c) services and 10 percent of its purchasei’of intrastate 

kccess from Qwest in Arizona for the period h m  January 1, 2001 through June 30, 2002, and 

requiring Qwest to provide each CLEC (except Eschelon and McLeod) with a credit totaling 10 

percent of its purchases of Section 251@) or (c) service and 10 percent of its purchases of intrastate 

access from Qwest in Arizona for 18 months following the date of the Commission’s decision; (3) 

’ In addition to the filing requirements of section 252 of the 1996 Act, A.A.C. R14-2-1506 requires that an 
interconnection agreement be filed for approval within 30 days of its execution. 
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nodifications to certain Performance Indicator Definitions (“PIDs”) that measure wholesale service 

luality standards to ensure the provision of a minimum level of service to CLECs and foster 

:ompetition; and (4) requiring _ _  Qwest to develop a Code of Conduct that will govern its relationship 

w i t h  CLECs and include prohibitions against the same (or similar) anti-competitive actions revealed 

n this investigation. 

53* - -  

The Section 271 Sub-docket 

During its investigation of Qwest’s compliance with Section 252 filing requirements, Staff 

dentified agreements with four carriers (Z-Tel, Eschelon, McLeod and XO) which prohibited these 

;arriers from participating in Qwest’s Section 271 proceeding. In its August 14,2002 Supplemental 

Xeport, Staff recommended that the Commission open a sub-docket to the Section 271 investigation 

For the purpose of addressing allegations of interference with the regulatory process and determining 

ippropriate penalties. In its November 7,2002 Procedural Order, the Commission ordered parties to 

hle comments on Staff’s proposed sub-docket procedures, including the need for a hearing, no later 

han December 10,2002. By Procedwal Order dated December 20,2002, all letters, comments and 

data responses identified in the Supplemental Report were made part of the Section 271 Sub-docket 

record. Parties were given until January 10, 2003, to submit additional evidence. Qwest, RUCO, 

Eschelon, AT&T and WorldCom filed comments. 

Staff set forth the results of its investigation in its Report and Recommendation in the 271 

Sub-docket which it filed on May 6,2003. M c h d  indicated in response to Staff inquiries that it had 

orally agreed to remain neutral on Qwest’s Section 271 application as long as Qwest was in 

compliance with all of its agreements with McLeod and all applicable statutes and regulations. Z-Tel 

advised Staff that it had agreed not to participate in Section 271 proceedings for a peridd of 60 days 

while they were negotiating interconnection agreements with Qwest in eight states! Eschelon 

provided substantial comment on the fact that it had a signed un-filed contract in which it agreed not 

to oppose Qwest in its Section 271 proceedings. XO stated that it did not participate in Arizona’s 271 

‘ Staff states that ZTel was an active participant in the Arizona PAP workshops, but entered into the two month stand- 
down agreement during the briefing stage of those workshops. Z-Tef filed an initial brief jointly with WorldCom on May 
1 1,200 1.  The Stand-down was executed May 1 8,200 1. ZTel did not participate in the Reply Brief stage of the 
proceeding, nor in the PAP open meeting. 
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proceeding because it did not have sufficient operations or experience with Qwest to warrant 

participation, but Staff found an agreement between Qwest and XO with provisions that required XO 

to stipulate that Qwest was in compliance with Section 271 requirements. Four CLECs (Eschelon, 

Covad, AT&T and WorldCom) responded to Staff that they were aware of Section 271 issues that 

they believed were not adequately addressed in the Arizona proceedings as a result of Qwest’s un- 

- 

filed agreements with CLECs. 

Qwest stated that only two agreements (the December 31, 2001 Confidential Billing 

Settlement with XO and the November 15, 2000, Confidential Billing Agreement with Eschelon) 

contained provisions concerning CLEC particip-atjoq in the Section 271 proceeding. Qwest claims 

the XO agreement resolved billing and reciprocal compensation disputes and provided that the 

resolutions would be filed as an amendment to the XO interconnection agreement and filed within 15 

days of execution of the agreement. Qwest states the amendment was filed on April 3, 2002 and 

became available to other CLECs on July 2, 2002. Qwest states as part of the resolution of those 

issues, XO agreed to stipulate that Qwest complies with the Section 271 Checklist Items in Arizona 

and five other states. Qwest acknowledged that it entered into agreements with Eschelon and 

McLeod that contained provisions whereby those CLECs agreed not to oppose Qwest’s Section 271 

application. For a period of time, Eschelon or McLeod either did not participate or limited their 

involvement in that process. Qwest stated that suggestions that it prevented Eschelon from 

participating in the Section 271 process are baseless, as Eschelon determined of its own fiee will to 

work with Qwest to resolve business issues between them. Qwest stated that if Eschelon believed 

Qwest was not living up to its commitments in the agreement, Eschelon could have sought redress 

through regulatory or legal avenues. Qwest believed that the agreement with Eschelqn served the 

interest of Section 271 because its purpose was to develop an implementation plan that wouId 

improve the provisioning process for all CLECs. 

Staff held a Workshop on July 30-31,2002, to address the concerns of parties who believed 

that they had been precluded fiom raising issues in the Section 271 proceeding as a result of their 

agreements with Qwest. Eschelon and McLeod raised issues during the workshop. Other parties 

were allowed to participate to the extent they had issues which arose fiom the new evidence 

11 
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resented. 

In its May 6,2003 Report, Staff expressed the belief that there is substantial evidence in the 

ecord to conclude that Qwest interfered With the Section 271 regulatory process by requiring a 

ionparticipation clause in its agreements with certain CLECs. These clauses precluded participation 

)y CLECs which otherwise would have participated and brought concerns regarding Qwest’s 

irovision of wholesale service. Staff stated the completeness of the Commission’s Section 271 

.ecord was adversely affected and that Qwest’s conduct was intentionally designed to prevent certain 

:arriers from raising issues which would have reflected adversely on Qwest’s Section 271 

-=3* - 

:ompliance. Staff believes that under A.R.S. § 40-424, the Commission can levy fines of up to 

65,000 per calendar day, per occurrence. Based on the number of days between the dates the four 

igreements at question were entered into and the date they were either cancelled, superceded or filed 

vith the Commission, Staff recommended penalties of $7,415,000. Staff found that Qwest’s 

iiolation continued for 1,423 days. Staff recommended the maximum amount of penalties under 

4.R.S. 6 40-424 because Staff believed that Qwest acted intentionally and willfully in violation of 

he Commission rules of process and Section 271 procedural orders when it failed to file with the 

Commission interconnection agreements which prevented certain CLECs from participating in the 

Section 271 investigation. 

Staff further recommended four non-monetary penalties as follows: 1) Qwest must implement 

and abide by all assurances contained in its December 23, 2002 filing’; 2) Qwest must establish an 

independent, third party auditor to screen the work of the Agreement Review Commission regularly 

€or two years or until the Commission authorizes termination; 3) on an annual basis, Qwest should 

attest to the fact that it has no agreements that preclude CLEC participation in Commission regulatory 

proceedings, or that would tend to discourage them fiom such participation; and 4) the Commission 

should conduct annual reviews of each December 23,2002 filing commitment for two years, or until 

the Commission is fully assured that transgressions of the past will not recur. 

* In its December 23,2002 Supplemental Comments to its Motion to Reconsider Procedural Order, Qwest cited actions it 
was taking to assure Section 252 compliance, including an Independent Auditor to review the Agreement Screening 
Committee’s work, to fde all settlement agreements in any proceeding with generic application, on a going-forward basis, 
and creating a team of people to review all agreements with CLECk and apply FCC standard to ensure that a11 agreements 
are properly filed going forward. 
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On May 19, 2003, Qwest filed Exceptions to the May 6, 2003 Staff Report and 

Recommendation, and requested a hearing on the penalties proposed by Staff. @est argued that 

Staffs proposed penalties are not appropriate because: (1) there is no Commission Order, rule or 

requirement that prevents Qwest fiom entering into settlement agreements that contain non- 
- 

mrticipation clauses; (2) the Commission does not have statutory authority to impose penalties based 

m per-day violations; (3) no additional penalty is required on account of the nonparticipation 

agreements because Staff eliminated the impact of those agreements by holding a workshop at which 

2LECs could raise issues that they had not been able to raise on account of such provisions; and (4) 

Staff had already recommended penalties based on these clauses in.the Section 252(e) docket. 

By Procedural Order dated June 19, 2003, the Commission scheduled a Procedural 

Conference for June 30,2003 to discuss the nature of M e r  proceedings. On June 27,2003, Qwest 

md Staff filed a Joint Motion to Extend the Time for Procedural Conference, stating they were in the 

xocess of neg0tiating.a settlement agreement that involved the 271 Sub-docket. The Hearing 

Division granted a continuance. 

Order to Show Cause for Delaved Implementation of Wholesale Rates 

On December 12, 2002, in Decision No. 65450, the Commission issued a Complaint and 

Order to Show Cause (“OSC”) against Qwest. The OSC alleged that Qwest failed to implement the 

wholesale rate change ordered in Decision No. 64922 (June 12, 2002) within a reasonable period of 

time, that Qwest failed to notify the Commission of the rate implementation delay, that Qwest failed 

to obtain Commission approval of the delay in implementation, and that Qwest’s wholesale rate 

change system is unreasonably slow and inefficient. The OSC alleged three Counts of Contempt: (1) 

failure to implement rates approved in Decision No. 64922 within a reasonable amount of time; (2) 

deliberately delaying implementation of wholesale rate changes in Arizona until it had implemented 

the wholesale rate changes in other states in which Qwest had pending Section 271 applications with 

the FCC; and (3) attempting to discourage parties from notiffing the Commission of its delay in 

complying with Decision No. 64922. 

AT&T, Staff and Qwest submitted testimony and &e OSC hearing convened on June 13, 

2003. The parties filed briefs on July 15,2003. 
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Decision No. 64922 authorized revised wholesale rates. The Decision required Qwest to file 

he price list agreed to by the parties within 30 days of the effective date of the Order. Qwest filed a 

Notice of Compliance on June 26,2002, two weeks after the adoption of the Decision. Qwest stated 

it began implementing the new rates the next day. On October 7, 2002, AT&T sent a letter to the 
e->- - 

Zommission expressing concerns about the length of time it was taking w e s t  to implement the 

Arizona wholesale rates. Qwest completed the rate implementation for most companies on 

December 15, 2002 and completed implementation for all companies on December 23, 2002. The 

iew rates were applied back to the effective date of the Decision, and CLECs were issued credits and 

xiid interest at six percent on the diffsrence between what they had previously been billed a d  the 

3illable amounts using the new rates. 

The ordering paragraphs of Decision No. 64922 provide in relevant part: “IT IS m T H E R  

ORDERED that the rates and charges approved herein shall be effective immediateIy. IT IS 

FURTHER ORDERED that this Decision shall become effective immediately.” Staff argued that 

Decision No. 64922 requires that Qwest implement the rates immediately or within a reasonable 

period of time, which Staff believed would be between 30 and 60 days. Staff also argued that Qwest 

implemented wholesale rates in six states where it had Section 271 applications pending with the 

FCC prior to implementing the wholesale rates in Arizona even though the dates of the orders 

authorizing the rates in the other states were after the effective date of the Arizona Decision. Staff 

argued that even if Qwest is correct that the implementation of rates in the other states may have been 

less complex than in Arizona, it is still apparent that Qwest diverted resources from Arizona to the 

other states to support the Section 271 application and this prioritization and diversion of resources 

was unreasonable. Staff believes that Qwest acted unreasonably by not starting its review of CLEC 

agreements before its compliance filing and not having a process for easier and timelier mapping of 

rate elements into interconnection agreements. Staff argued that Qwest’s actions and omissions, 

including not mechanizing its processes until too late to implement these rates, not notifying the 

Commission or affected CLECs of its inability to implement the rates within a reasonable time, and 

not seeking relief from the Commission for an extension to implement, indicate an intent to delay 

implementation, or that Qwest did not intend to implement the rates in a reasonable amount of time. 
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w e s t  admits that the implementation of the wholesale rates and its failure to notify the 

Commission and CLECs about the implementation timeline was “inappropriate”. (Qwest OSC Brief 

at 5 )  Qwest argued, however, that its conduct in this docket was not intentional. Qwest argued that 

the implementation process in Arizona was particularly complex due to a large number of rate 

elements and multiple billing systems and the fact that changes must be made on a canier-by-carrier 

basis. Qwest states further that it implemented all comprehensive cost dockets sequentially in the 

e>* - 

order of the effective date of the decision establishing the rates and that only certain voluntary rate 

reductions were implemented prior to the implementation of Arizona wholesale rates. These rate 

changes were based on reference to benchmwk rates adopted in Colorado and it was more efficient to 

implement them on an integrated bask6 According to Qwest, the complexity of the benchmark rate 

changes was significantly less than required in the Arizona’s order-they involved an average of 35 

changes versus 547 in Arizona and did not require CLEC-by-CLEC true ups, a determination of how 

the rate changes applied to a given CLEC, or any restructuring of the rate elements and the necessary 

resultant system changes. Qwest argued there was no evidence indicating the benchmark rate change 

slowed implementation in Arizona, or that Qwest intentionally pushed Arizona to the end of the line 

in implementing wholesale rates. Qwest stated that Arizona took an average of five months, while 

implementation in Wyoming and Washington took more business days, Colorado took the same 

number of business days, although two less calendar days, and Montana took two less business days 

than Arizona. 

Qwest stated it had already started to examine how to improve its rate implementation 

processes including: 1) engaging an outside consultant to provide recommendations for automation; 

2) implementing in the first quarter of 2003 a mechanized solution to shorten the time it,takes to map 

individual CLEC contracts; 3) designating a Program Management Office to oversee the 

implementation process; 4) establishing a Cost Docket Governance Team to provide an oversight role 

and an escalation point for issues and obstacles that may arise during the process; and 5) modifying 

Benchmarking is an approach the FCC uses to evaluate UNE prices by comparing rates among states. Qwest used the 6 

benchmark approach proactively in its 271 applications and compared eight states’ rates to the Colorado rates (which it 
believed were TELRIC-complaint) , and where certain rates were higher than the Colorado benchmark, Qwest lowered 
the rate to be equivalent to the Colorado rate. 

66949 15 DECISION NO. 



1 

2 

3 

4 

5 

6 

7 

- 8  

9 

10 

.- 1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

. _  

i 

* DOCKET NO. T-0000A-97-0238ET AL. -. . 
- 

ts communications process to require increased correspondence with Commission Staff. 

Pursuant to A.R.S. 0 40-424, Staff recommended fines of $750.00 per day for its failure to 

notify the Commission of its rate implementation delay and failure to obtain approval of the delay; 

and $750 per day for its unreasonable prioritization of states ahead of Arizona. Staffs recommended 

tines totaled $189,000, based on a total of 126 days, the difference between the date Qwest completed 

implementation of the wholesale rates and the date that Staff believed Qwest should have 

implemented the rates (i.e. 60 days after the Effective Date of Decision No. 64992). In making its 

recommendations, Staff took into account that Qwest made retroactive efforts to remedy the situation 

including crediting the CLECs with interest on the overcharges and its intent to improve its rate 

implementation process. In addition, Staff recommended that Qwest implement billing and systems 

process changes that will allow it to implement wholesale rates within 30 days, and that such changes 

should be implemented within four months of a Decision in this docket, and that Qwest should be 

required to employ an independent auditor to evaluate and verify that the changes made by Qwest are 

effective in allowing Qwest to implement wholesale rates changes within 30 days. 

-3- - 

The Combined Cases 

On July 25,2003, Qwest and Staff filed a Notice of Filing Settlement Agreement and Request 

for an Expedited Procedural Conference. The Settlement Agreement between Qwest and Staff 

purports to resolve all the issues raised in the three enforcement dockets involving Qwest. A copy of 

the Settlement Agreement between Staff and w e s t  is attached hereto as Exhibit A, and incorporated 

herein by reference. 

On July 29,2003, Qwest and Staff filed a Joint Proposed Procedural Schedule. A Procedural 

Order dated August 7, 2003 consolidated the three cases and reopened their records t s  consider the 

Proposed Settlement, established a schedule for testimony concerning the Settlement Agreement, and 

set the matter for hearing. Pursuant to the Procedural Order, Staff and Qwest filed testimony on 

August 14, 2003; AT&T, RUCO, Arizona Dialtone, Inc., (“ADI”) and Mountain 

Telecommunications, Inc. (“MTI”) filed testimony on August 29, 2003; and Qwest filed rebuttal 

testimony on September 8, 2003. Pursuant to the terms of the August 7, 2003 Procedural Order, 

Time Warner Telecom (“Time Warner”) and WorldCom filed comments to the Settlement 
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igreement. The hearing was held on September 16 and 17,2003. The parties filed initial briefs on 

ktober 15,2003 and reply briefs on October 29,2003. 

The Settlement Apreement 
. 

The proposed Settlement Agreement contains the following substantive provisions: , 

Recitals This section summarizes the underlying allegations and states Qwest’s commitment 

o (1) conduct its Arizona operations in compliance with state law and Commission regulations and 

Irders; (2) not to engage in any fi-audulent, deceptive or unlawful behavior in any matter pending 

jefore the Commission; and (3) to act in a manner evidencing respect for the Commission’s 

.egulatory process. Qwest acknowledges that a beach of the Settlement Agreement may be punished 

)y contempt after notice and a hearing as provided by A.R.S. $40-424. Qwest further acknowledges 

he existence of concerns about the effect of the alleged wrong-doing, but explicitly states that it is 

lot admitting wrong-doing in the Settlement Agreement. 

Section 1 Cash Pavment This Section provides for Qwest to pay $5,197,000 to the State’s 

Seneral Fund within 30 days of the Effective Date of Cornmission approval. The aggregate cash 

3ayment consists of three components: $5,000,000 for the allegations concerning Qwest’s willful 

noncompliance with Section 252(e) and for Qwest’s alleged interference with the Section 271 

regulatory process; $47,000 for un-filed interconnection agreements which Staff believes should have 

been filed pursuant to Section 252(e) but for which Staff could not find that Qwest’s actions were 

intentional and willful; and $150,000 for delayed implementation of the wholesale rates ordered by 

the Commission in Decision No. 64922. 

Section 2 Voluntary Contributions In this Section, Qwest agrees to make Voluntary 

Contributions of at least $6,000,000 for (I) economic development, (2) educational programs, and (3) 

infrastructure investments, including those permitting the provision of service in un-served and 

underserved territories. Qwest agrees that all investments shall be in addition to any investments, 

construction or work already planned by Qwest. Qwest and Staff will submit a joint list of projects 

for Commission consideration for allocating the Voluntary Contributions among the three categories. 

The Settlement Agreement calls for either the Commission or Staff to provide guidance by 

determining the percentage allocation of the Voluntary Contributions for each of the investment 
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:ategories prior to the submission of the proposed project list. The Commission will determine the 

Knal allocation of how the funds will be allocated among specific projects. 

Section 3 Discount Credits This Section provides that Eligible CLECs7 are entitled to a 

:redit equal to ten percent of their purchases of services covered by Sections 251(b) and (c) of the 

1996 Act made during the time period January 1,2001 through June 30,2002. Qwest will issue the 

cxedits to Eligible CLECs within 180 days of the Commission's Decision approving the Settlement. 

The credit is based upon provisions contained in agreements entered into between Qwest and 

McLeod and Qwest and Eschelon which were the subject of the Section 252(e) proceeding. 

Whdesale services covered by Section 251@) and (c) include Unbundled Network E!m.ent.s 

a=->- - 

~"ES''), resale services and charges for collocation. Intrastate access, interstate access, switched 

access, special access, and private line services are not covered by Section 251 @) and (c) of the 1996 

Act, and not subject to the discount credit provisions of Section 3. The amount of the aggregate 

Discount Credits will not exceed $8,910,000 nor be less than $8,100,000. Ifthe aggregate Discount 

Credits are less than $8.1 million, Qwest will contribute the difference as an additional Voluntary 

Contribution under Section 2. If the aggregate claims for Discount Credits are greater than 

$8,910,000, Qwest will pro-rate the amount among Eligible CLECs. 

Section 4 Access Line Credits This Section provides that an Eligible CLEC can obtain 

credits in the amount of $2.00 per the average number of UNE-P lines or unbundled loops purchased 

each month fkom July 1, 2001 through February 28, 2002, less the amount that the CLFX actually 

billed Qwest for terminating intraLATA toll during the same period. The minimum amount of the 

Access Line Credits is $600,000 and will not exceed $660,000. If the aggregate amount of Access 

Line Credits is less than $600,000, Qwest will make additional Voluntary Contributions equal to the 

difference between the amount paid and the minimum. 

Section 5 UNE-P Credits This Section provides that Eligible CLECs can obtain UNE-P 

Credits in the amount of $13 per W - P  line purchased each month from November 1,2000 to June 

30,2001, and $16 per UNE-P line purchased each month from July 1,2001 to February I ,  2002, less 

' Eligible CLECs include all CLECs certified and operating in the State of Arizona between January 1,2001 through 
June 30,2002, with the exception of Eschelon and McLeod and their affiliates. 
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mounts that the CLEC billed interexchange carriers for switched access during those respective 

ieriods. To be eligible for the UNE-P Credits, CLECs must submit four pieces of information (i) 

nformation regarding the months that the CLEC did not receive accurate daily usage information; (ii) 

he reasons it believes the information was inaccurate; (iii) the average number of UNE-P lines leased 

)y the CLEC for each relevant month, and (iv) the total amount the CLEC actually billed 

e>* - 

nterexchange carriers for switched access in each relevant month. The minimum amount of UNE-P 

ledits is $500,000 and will not exceed $550,000. @est will make additional Voluntary 

Zontributions in the amount of the difference between amounts actually paid for UNE-credits and the 

nini-mum. I .’ . . .  

Section 6 Additional Voluntarv Contributions Under this Section, to the extent the credits 

)aid by Qwest under Sections 3, 4 and 5 do not equal the set required minimum amounts, Qwest will 

3ay the difference (the minimum amount less the actual amount paid) as additional Voluntary 

Zontributions under Section 2. Qwest may deduct amounts attributable to Eligible CLECs that do 

not execute a release of all claims against Qwest for a period of one year from the Effective Date. 

&est can also deduct amounts due under Sections 3,4  and 5 for any individual CLEC which brings 

a claim against Qwest within one year from the Effective Date. 

Section 7 ReDorts on Credits This Section provides that within 240 days from the Effective 

Date, Qwest shall submit a written report to Staff demonstrating payment of the credits under 

sections 3 through 5.  

Section 8 Retention of Independent Monitor Qwest agrees to pay for an independent, third 

party monitor selected by St& to conduct an annual review of Qwest’s Wholesale Agreement 

Review Committee for a period of three years. The Wholesale Agreement Review Committee 

determines which agreements are to be filed with the Commission to comply with the 1996 Act and 

the FCC standards. 

Section 9 Comdiance Training Qwest agrees to continue for three years its internal web- 

based Compliance Training Program which addresses compliance with Section 252(e). 

Section 10 Opt-in For E l i~b le  CLECs This Section provides that CLECs can opt into the 

non-monetary terms of certain un-filed agreements designated by Staff. In exercising this opt-in 
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ight, the CLEC must satisfy the criteria under Section 252(i), including but not,limited to, assuming 

my and all related terms in the agreement. 

Section 11 Withdrawal of Federal Anpeal Qwest agrees to dismiss its pending United States 

District Court appeal of the Commission’s final Order, Decision No. 64922, in the Wholesale Pricing 

Proceeding, Docket No. T-00000A-00-0194, now pending in the US District Court for the District of 

- - 

Arizona (Case No. C N  02-1 626). 

Section 12 Retention of Consultant For Implementation of Wholesale Rates This Section 

requires Qwest to pay for an independent consultant to provide independent assessments to the 

Cammission of improvements made to automate Qwest’s wholesale rate .implementaki 'precess. 

The consultant will be hired within 90 days of the Effective Date of Commission approval and will be 

retained for three years. Staff, with input fiom Qwest and other parties, will determine the scope of 

the consultant’s work. 

Section 13 Cost Docket Governance Team This Section provides that the Qwest Docket 

Governance Team will continue for a period of three years from the Effective Date. This team is 

comprised of executive level personnel from organizations within Qwest with primary involvement 

and responsibility for wholesale cost docket implementation in Arizona. The purpose of the team is 

to provide both an oversight role and to serve as an escalation point for issues or obstacles that may 

arise during the implementation process. 

Section 14 Notification of Wholesale Rate Changes To Commission and CLECs In this 

Section, Qwest agrees to provide prompt written notice of the status and time h e s  of wholesale 

rate implementation to the Commission and the CLECs. 

Section 15 Wholesale Rate Implementation This Section requires @est to implement new 

rates within 60 days of the issuance of a Commission Decision that includes the final price list. 

Qwest shall file its initial compliance filing including a numeric pnce list within 14 days of a 

Recommended Opinion and Order. 

Section 16 Filinn of Settlement A1~1.eements In this Section, w e s t  agrees to file with the 

Commission any settlement agreements entered into in Commission dockets of general application 

within 10 days of execution. 
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Arguments For and APainst the Settlement Agreement 

Staff and Qwest believe that the Settlement Agreement reaches a reasonable and balanced 

-esolution of the issues raised in each of the three Enforcement Dockets and is in the public interest. 

rhey believe it benefits ratepayers, the State and CLECs and prevents a recurrence of the problems 
e>* - - 

5ving rise to the litigation. Staff argues that absent the Settlement Agreement, any benefits to the 

mblic or CLECs would not be seen until after years of litigation. Qwest argues that requiring a 

arger penalty or finding of wrongdoing is a poor substitute for the practical measures that would be 

ichieved through the immediate adoption of the Settlement. 

Staff . notes I. . that the Settlement provides for substantial monetary payments of over $20 million 

iy Qwest split between payments to the State Treasury, investments in projects to benefit consumers 

md various credits to Eligible CLECs. No other settlement presented to the Commission has 

nvolved this large a sum of money. CLECs Will receive the credits without going through a lengthy 

ind litigious process that might occur under Section 252(i)’s opt-in provisions or by bringing their 

:laims in other forums. The Settlement specifies 28 interconnection agreements that are available for 

>pt-in, 23 of which are terminated. In addition, Qwest is offering the 10 percent Discount Credit 

med on Section 251 services without also requiring CLECs to satisfy the volume and term 

;ommitments agreed to by Eschelon and McLeod. Qwest argues that offering CLECs credits Without 

requiring them to assume all related terms and conditions in the underlying contracts is a significant 

;oncession. Likewise, the Section 5 UNE-P Credit is offered without requiring that CLECs be 

iimilarly situated to Eschelon. ’ 
Staff believes that the non-monetary provisions of the Agreement are as important as the 

monetary payments. Staff asserts that the retention of an independent monitor and cgnsultant will 

give the Commission a way to ensure that Qwest’s newly established processes are adequate to 

prevent fkture violations. Staff also claims that provisions designed to improve Qwest’s wholesale 

billing implementation processes will also benefit CLECs. Finally, the Agreement resolves the 

* The agreement to pay Eschelon a per-line credit was expressly based on issues that resulted &om Eschelon’s receiving 
hily usage files through a manual (rather than mechanized) process as part of the UNE-Star platform. Under the 
Settlement, Section 5 credits are available to CLECs that received daily usage records through a mechanized process as 
part of the UNE-P platform. 
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ppeal by Qwest of the Commission’s final Decision in the Wholesale Cost Docket. 

RUCO, AT&T, AD!, MTI and Time Warner participated in the hearing on the Settlement 

Lgreement. They each opposed the Settlement, raising arguments that certain provisions are anti- 

ompetitive, unfair, unlawful, overly complicated and not a sufficient deterrent of hture wrong- 
, c;+- - 

oing. 

w e :  The Negotiating Process 

The CLECs and RUCO criticized the negotiation process between Staff and Qwest that lead 

I the Settlement Agreement because it excluded all other parties from the talks until after Staff and 

)west had sgreed to the principles of the agreement. After Staff and Qwest sought hput fiom othcr 

arties, RUCO and the CLECs claim Staff and Qwest did not meaningfully modify the agreement 

ased on criticisms. Both Time Warner and AT&T claim that Staff did not comply with Commission 

olicy to file notice of settlement discussions three days prior to engaging in settlement talks. 

In addition, the CLECs in particular, take issue with Staffs View that the underlying dockets 

re not about CLECs or CLEC assertions of economic harm, but rather about Qwest and its 

nappropriate behavior. They do not believe Staff adequately considered the CLEC position in 

iegotiating the Settlement. The CLECs believe that Qwest’s illegal behavior harmed competitors 

nd competition, and the Agreement shouId either compensate CLECs more or make it easier for 

2LECs to obtain the benefits of the credits. 

Staff defends the process that resulted in the Settlement. Staff claims critics give no weight to 

he fact the underlying dockets are all enforcement dockets initiated by Staff or the Commission 

igainst Qwest, and thus, it was not unusual for Qwest to approach Staff, and for these two parties to 

Lave initial discussions to determine if settlement were possible. Staff denies thatCLECs were 

lenied an opportunity to meaninfilly participate in crafting the Settlement. Staff states that if it was 

)resented with a compelling argument regarding the need to change a Settlement principle, Staff 

vould have pursued the issue with Qwest. 

Staff states that if these cases had been about actual CLEC compensatory damages claims, 

hen the CLECs would have had to establish their damages with certainty. Staff recognizes that 

2LECs were disadvantaged or discriminated against as a result of Qwest’s conduct, thus Staff 
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ncluded penalties to benefit CLECs in the 252(e) and Wholesale Billing OSC dockets, but Staff 

laims in settling these dockets with Qwest it is not required to adopt a penalty designed to redress 

ny and all alleged CLEC harm. 
-2.- . 

Staff states that the Commission’s current policy regarding providing notice of settlement 

liscussions, adopted at its February 8, 2001 Open Meeting, does not apply to enforcement dockets, 

)ut only to large rate cases and merger dqckets. Staff argues there are valid reasons to distinguish 

ate cases from enforcement dockets. In rate cases, intervenors often have a direct economic stake in 

he outcome, but that direct interest often is not present in enforcement dockets. A requirement that 

;taffi.max not talk to any respondeDt without notifjrlng and involving all intervenors may not be 

xoductive or desirable in every enforcement action as it may chill settlement discussions and serve 

10 legitimate purpose. Staff believes that even in large rate cases and mergers, some discretion must 

)e left with Staff to determine how best to effectuate the policy. 

ssue: Aggregate Value of Settlement and Overall Amount of Penalties 

AT&T believes that the penalties provided for in the Settlement Agreement are inadequate. 

Staff originally recommended aggregate penalties for the three underlying dockets totaling 

622,651,000. ($15,047,000 in the 252(e), $7,415,000 in the 271 sub-docket and $189,000 in the 

Show Cause proceeding). AT&T argues that the total cash payment to the General Fund as 

:onternplated under the Settlement Agreement, only one quarter of Staffs original recommended 

ienalties, is inadequate. Moreover, AT&T believes that based on the evidence of the intentional and 

:gregious nature of Qwest’s conduct, Staffs recommendations were too low in the underlying 

lockets. 

Staff believes that a Settlement with a value of over $20 million is more than adequate. Staff 

also believes that the non-monetary provisions of the Settlement provide significant benefits to 

Lonsumers, CLECs and the public. According to Staff, the fact that consumers and CLECs will 

receive the benefits of the Settlement immediately, rather than after years of litigation, weigh in favor 

3f approval. 

Staff argues that the focus of the underlying Enforcement Dockets has been on Qwest’s 

conduct and not upon the identification and remedy of individual CLEC harm or economic damages. 

23 66949 DECISION NO. 



.* 

1 

2 

3 

4 

5 

6 

7 

8 

9 
-.  - 

!O 

-- 1 1 

12 

13 

14 

15 

16 

15 

18 

1s 

21 

21 

2; 

2: 

2f 

2: 

2t 

2; 

21 

* ? .  -. . * DOCIET NO. T-0000A-97-0238ET AL. 

;taff argues that identifying individual CLEC harm, or damages or competitive harm is not within the 

cope of the underlying proceedings and would not be possible with any precision. 

Staff believes that the Settlement Agreement is a critical component in restoring the integrity 

)f the Commission’s processes and should be considered in conjunction with important measures 

ilready taken by the Commission, including the Commission’s holding Qwest’s Section 271 

ipplication in abeyance pending its investigation into the un-filed agreements, and conducting a 

hpplemental Workshop in July, 2002 that allowed CLECs who believed they had been precluded 

iom participating in the Section 271 process to put their issues into the record for Commission 

esolution. 

e->- - - 

Qwest argues that the Commission’s ability to impose criminal contempt penalties in the 

inderlying dockets is in doubt, and moreover, that the Commission does not have the ability to 

inpose fines on a daily basis in any event under A.RS. $40-424. 

Issue: Voluntary Contributions 

Time Warner questions the legality of the “Voluntary Contributions” under Section 2 of the 

Settlement because it is unclear whether the Commission has the constitutional or statutory authority 

.o assess a penalty and use the proceeds to fund yet-to-be-identified projects. The Arizona 

Zonstitution specifies that civil penalties are to be paid into the state’s general fund, unless otherwise 

p-ovided by statute. If the $6 million to be set aside for “Voluntary Contributions” is in reality a 

redirected penalty, Time Warner asserts, the Commission is exceeding its authority as it has no 

:onstitutional authority to divert penalty payments fiom the general fund. In addition, because the 

Commission has no authority to appropriate money directly, the Settlement arguably contemplates a 

direct appropriation by the Commission of public funds. 

AT&T criticizes the Voluntary Contributions as artificially inflating the value of the 

settlement and giving Qwest credit for legal obligations it already has, or forces new obligations on 

Qwest that are unrelated to the issues raised in these proceedings. AT&T argues that if the 

Commission believes that education, economic development or infrastructure investment is 

necessary, and it has the constitutional and statutory authority to address these issues, it should do sa 

on the record, with an explanation as to why doing so is just, reasonable and in the public interest. If 
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?west has legal obligations to serve unserved or underserved areas, the Commission should initiate a 

;how cause proceeding to determine why Qwest is not serving such areas. AT&T argues Staff should 

lot be using these proceedings ._ to force Qwest to serve areas it has no legal obligation to serve. 
C‘JI - 

Several parties note that as a result of the Voluntary Contributions, Qwest will own and 

)perate and earn a return on any investment in facilities in unserved areas, and that Qwest would 

.eceive goodwill and tax deductions from any charitable contributions. AT&T argues that these are 

lot penalties. RUCO, too, argues that the proposed penalty is not representative of the actual amount 

hat Qwest will be penalized if it is allowed to earn a return on investments made fiom the voluntary 

Lontributions, RUCO recommends that Qwest not be able to earn a return on its “Y:luntary 

Zontributions.” 

AT&T argues that because Qwest testified it will not have a construction budget for 2004 

inti1 December 2003 or January 2004, and Qwest can easily manipulate the budget on the 

xpectation that the Voluntary Contributions in the Settlement Agreement will be approved. Thus, 

here will be no way for Staff to prove that Qwest omitted a planned investment it later submits for 

:onsideration as a Voluntary Contribution. 

AT&T further argues the Voluntary Contniutions do not promote the benefits of competition 

If consumer choice and lower rates. AT&T argues the investment contemplated under the Settlement 

will serve only a limited number of consumers, not the service territory as a whole. Furthermore, to 

.he extent fbture investments are contemplated to involve broadband, current federal rules do not 

require Qwest to provide CLECs access to that portion of its network. 

RUCO believes that Qwest has made promises in the past that it would make additional 

investment in underserved areas, and that Qwest is not promising anything new under the Settlement. 

decause of past promises, RUCO recommends that Qwest be required to commit to an acceptable 

limetable when broadband services will be available in the underserved areas. 

Staff argues that the Voluntary Contributions required under the Settlement Agreement are 

lawhl and in the public interest. The $6 million associated with Section 2 is not in the form of 

monetary payments being made to the Commission or CLECs. Staff asserts that the h d s  to be paid 

under Section 2 for infrastructure and educational programs, unlike Sections 1, 3, 4 and 5 do not 

25 66949 DECISION NO. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

- 11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

. *  .- . . - DOCKEiT NO. T-0000A-97-0238ET AL. - 

nvolve any monetary payments or credits. Staff believes another important distinction is that Qwest 

s making these contributions and investments voluntarily to benefit consumers. Staff asserts the 

Joluntary Contributions are not a direct appropriation of public funds by the Commission, as the 

:ommission receives no funds under the Settlement, and if it receives nothing under the Settlement 
e>* - - 

igreement, it has nothing to appropriate. 

Qwest notes that Time Warner’s identification of potential problems with the legality of the 

Joluntary Contributions is “tentative.” Qwest argues that neither Time Warner nor case law suggests 

hat there is any basis for concluding that the Voluntary Contributions in this case could be 

;onsidered an “appropriation” fkom the treasury. Qwest argues that the Voluntary Contributions 

;annot reasonably be considered penalty payments when no penalty has been assessed and no 

indings of fact nor conclusions of law have been made upon which the penalty could be based. 

?west says that the Settlement includes the maximum cash payment on which the parties could reach 

igreement, and there is no basis to conclude the Voluntary Contributions are redirected penalty 

)ayments. Qwest states its willingness to fund the projects contemplated under Section 2 is no more 

L redirected penalty than Qwest’s willingness to fund the independent monitor provided for in 

Section 8 or the consultant provided for in Section 12. 

Staff argues that the Voiuntary Contributions provide direct benefit, through infrastructure 

nvestments and educational projects, to consumers who were adversely affected by Qwest’s conduct, 

kcording to Staff, criticism of the Voluntary’Contributions on the grounds that Qwest would benefit 

?om certain contributions or investments is not well-founded because the Settlement is silent on rate 

m e  treatment. Staff emphasizes that it is up to the Commission to determine how the investments 

will be dealt with for rate base and rate case purposes. Qwest argues that in allocating @e Voluntary 

Zontributions, the Commission is able to weigh the benefits to ratepayers with any potential public 

-elations or tax benefits to Qwest, and that Staff is capable of monitoring Qwest’s compliance. 

hthermore, to the extent Qwest’s revenue is likely to be determined by its rate base, the allowable 

-eturn is largely within the Commission’s discretion. 
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ssue: Finding of wrong-doing 

RUCO argues that monetary penalties are not sufficient to deter Qwest from future wrong- 

loing. Based on past experience, RUCO believes that the Company considers regulatory fines as a 

,est of doing business. In this case, RUCO believes that a large fine would only have a minimal 

mpact and not deter Qwest from engaging in similar behavior. RUCO advocates that the 

Zommission hold Qwest accountable for its conduct by making findings that w e s t  acted illegally. 

- - 

RUCO argues that findings of wrong-doing are necessary to restore the integrity of the 

:ommission’s process. RUCO argues that the Settlement leaves the public with the impression that 

he Commission is more interested in the money than in defending its process and deterring, future 

:onduct. RUCO believes that without findings of wrongdoing and an Order proscribing such 

:onduct, it will be difficult for the Commission to enforce hture unlawfbl conduct. RUCO argues 

hat an Order that adopts the Settlement would only allow the Commission to invoke its contempt 

,ewers for failing to comply with the Settlement’s explicit requirements, but findings that Qwest 

tcted illegally and interfered with and obstructed its process would be the basis for the Commission 

o order Qwest to cease such conduct. Specifically, RUCO recommends that any Order approving 

he Settlement include Conclusions of Law finding that Qwest’s failure to file interconnection 

igreements between Qwest and McLeod and Qwest and Eschelon violated 47 U.S.C. 0 252(e) and 

4.A.C. R-14-2-1112, and that Qwest engaged in a practice of discriminatory conduct in violation of 

4.R.S. $0 13-1210, 13-1211 and 40-203. RUCO also recommends that the Commission make 

tindings that Eschelon and McLeod engaged in a scheme with Qwest to defiaud this Commission, the 

?ublic and other CLECs. 

In addition, RUCO recommends that the Commission specifically order Qwest to cease 

=gaging in discriminatory conduct and cease scheming to defraud the Commission. Such a finding 

would also prevent Qwest from arguing in hture proceedings before this Commission that there was 

never a finding of wrong-doing. It also would send the message that wrong-doers can not buy their 

way out of difficulties. 

Staff argues that the Settlement Agreement, without a finding of wrongdoing, does not 

adversely affect the Commission’s ability to invoke its contempt powers for any violation under 
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A.R.S. 0 40-424. Staff points to the fourth clause of the Settlement which contains an 

acknowledgement by Qwest that violations of the Commission’s Order approving the Settlement may 

be punished by contempt after notice and hearing. 
C>ll .- - 

Qwest argues that RUCO fails to explain how a finding of wrongdoing would enhance the 

Commission’s civil contempt power and fails to cite any legal authority that would provide 

clarification. Qwest asserts that RUCO fundamentally misconceives the nature of the contempt 

power. Qwest argues that in order to be enforceable by contempt an order must be directed at 

specific and definite conduct. w e s t  asserts the language of the Settlement Agreement sufficiently 

specifies and defines such conduct. Qwest argues the Comksim’s civil contempt authority is 

significantly narrower than the Commission’s general enforcement power, and the findings RUCO 

seeks would do nothing to change that. 

Issue: CLEC Credits 

The CLECS and RUCO argue that the provision of the Settlement Agreement offering credits 

to CLECs do not adequately resolve CLEC claims of harm and, contrary to their intent, would lead to 

additional litigation. 

Uncertainty Resulting from Credits 

AT&T asserts that although Staff and Qwest may have obtained some certainty as a result of 

the Settlement, the CLECs have not, and are faced with having to file complaints with the 

Commission to settle their claims. 

AD1 argues that the proposed Settlement, with all its qualifying circumstances and other 

issues of proof, leaves the CLECs unsure of what compensation or eligibility may be disputed by 

Qwest, and that such uncertainty would lead to more disputes and hearings. Moreover, AD1 states 

that the smaller CLECs were the most directly hurt by Qwest’s anticompetitive conduct and are the 

least likely to be able to afford litigation post-settlement. 

AD1 advocates the elimination of the caps on the CLEC credits. AD1 notes that the CLECs 

do not have access to any data confirming the total amount of claims, as only Qwest has this 

information, but CLECs are taking all the risk that Qwest underestimated the amounts. If the 

maximums are eliminated, AD1 argues, CLECs can evaluate the amount of the settlement based on 
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heir knowledge of their own claims, without having to weigh the unknown risk that other CLECs 

laims may cause their own claims to be discounted. AD1 asserts that Qwest should bear the risk that 

t has underestimated the credits, not CLECs. 

;cope of Services Included in Discount Credits 
e>- -- 

CLECs believe that fairly recompensing CLECs for harm caused by Qwest has been, and 

,liould be, a central concern of the Commission in these dockets. 

Time Warner and AT&T complain that the 10 percent discount proposed on Section 251(b) 

md (c) services does not include all the services on which Eschelon and McLeod received discounts. 

ney along with RUCO believe the Discount Credit should be expanded to include, at a minimum, 

ntrastate services. (RUCO advocates including purchases of both intrastate and interstate services.) 

5schelon and McLeod received discounts on Section 251(b) and (c) services, intrastate and interstate 

;witched access, special access and private line, and all other services Eschelon and McLeod 

mrchased fiom Qwest. The CLECs claim there is no reason to limit the remedy and scope of the 

iiscount that the other CLECs would receive. Since not all CLECs purchase the same services or 

lave the same product mix, eliminating certain services Will treat all CLECs differently. Thus, as 

4T&T argues, the remedy as structured is inherently discriminatory. To remedy past discrimination 

uid harm, all services must be included. 

Time Warner agrees that the effect of limiting the remedy to certain services is enormous for 

xniers like it. Time Warner competes with Eschelon and McLeod for similar customers. While 

Eschelon and McLeod were "favored" CLECs, Time Warner claims it lost ground as a competitor. 

Because Time Warner did not buy a significant volume of Section 251(b) and (c) services during the 

discount period, Time Warner would receive only $26,877 under the Settlement, hotyever if Time 

Warner were given a ten percent discount on all service for the same period, the amount paid by 

Qwest would be twelve times this much. Time Warner is particularly troubled by the fact that Staff 

did not analyze how the proposed discounts would affect individual CLECs. Time Warner notes the 

harm affected all CLECs who purchased services fiom Qwest, but the remedy benefits only those 

CLECs who purchased 251(b) and (c) services from Qwest. 

MTI notes that the minimum amount of $8,100,000 to be paid in Discount Credits to CLECs 
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nay sound like a substantial amount, but that based on the record, it does not appear that Qwest’s 

:ompensation to Eligible CLECs will be anywhere close to that amount. Although MTI 

icknowledges that the difference between the amount actually paid to CLECs and the $8,100,000 

would be added to the amounts paid as “Voluntary Contributions,” amounts w e s t  would pay as 
-=-A* - 

Voluntary Contributions yield tax benefits and/or revenue-producing infrastructure. 

Staff argued that the Commission has the authority to include intrastate services, including 

special and switched access charges and private line services in the 10 percent discount even though 

h e y  are not 251(b) or (c) services. Staff cautions, however, that the Commission should consider 

‘ k i t  no party pursued a tariff discrimination claim during tke course of this proceeding and Staff is 

still considering bringing a separate action against Qwest based on illegal discounts on a tariffed rate. 

Qwest argues that the Settlement Agreement is not discriminatory as all CLECs are treated 

ihe same under the credits. The fact that the amount of the credit will vary from CLEC to CLEC is a 

‘.,;nction of the CLECs’ different business models and not an indication that the credit discriminates 

mong carriers. 

Furthermore, Qwest argues the scope of the discount credits mirrors the litigation which 

ddressed Qwest’s compliance with Section 252. The discount credits were cr&d to address the 

..:!eged harm to CLECs from a Section 251 and 252 perspective. As a result, Qwest states, CLECs 

-:ill receive differing amounts because the remedy parallels the alleged harm suffered by each 

specific CLEC. Qwest asserts that if a CLEC did not typically purchase Section 251(b) or (c) 

.-,ci-vices h m  Qwest, then it was not injured by the conduct at issue in the litigation. 

According to Qwest, because Section 252(e) does not create a filing obligation for non-252@) 

..id (c) services, basing the credits on purchases of Section 251 (b) and (c) services alone is 

..?propriate. Qwest argues that whether Eschelon or Mcteod may have received a discount for 

: .irastate wholesale purchases fiom Qwest does not expand the scope of the CLECs’ opt-in rights 

.nder Section 252. Qwest argues that the Commission does not have jurisdiction to order Qwest to 

. :wide discounts on interstate services. Qwest also argues that the Commission cannot order a 

. :fund based on non-Section 251(b) and (c) services without violating the filed rate doctrine, which 

. :events the Commission fiorn retroactively changing a tariffed service, such as switched access 
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xtes. Qwest argues that the proper remedy under the filed rate doctrine is to require the carriers 

8;ceiving the different rates to r e h d  the amounts of the alleged discounts. 

Similarly, Qwest argues that A.R.S. 540-334 which requires a public service corporation to 

.lovide impartial service and rates to all its customers similarly situated does not apply in this case as 

.) CLEC demonstrated in the Section 252(e) hearing that they were similarly situated to Eschelon or 

IcLeod, and thus could not have suffered discrimination under A.R.S. 5 40-334 to justify the 

-3- .- 

':elusion of intrastate access in the Discount Credits. Moreover, Qwest argues, the likely remedy for 

violation of A.R.S. 5 40-334 is not to reproduce the alleged benefit to every customer in the market, 

it more likely to require Eschelon and McLoud to disgorge any benefits they received that were not 

-ailable to similarly situated CLECs. 

AT&T responds that CLECs were not similarly situated as Eschelon and McLeod because 

:west purposely structured the Eschelon and McLeod agreement so other CLECs were not similarly 

'tuated. AT&T states the structure was a sham and should be disregarded. AT&T is bothered 

reatly by Qwest's apparent argument that it can willfully violate federal and state law, prevent 

'LECs from participating in Commission proceedings and when it gets caught, the Commission 

umot structure a remedy to address the harm to other CLECs but must force McLeod and Eschelon 

) give back the discounts. AT&T notes that courts have the latitude to make exceptions and 

':stinctions to general rules based on unique facts. AT&T argues that assuming for the sake of 

-gument that the filed rate doctrine applies, the facts of this case cry out for a unique remedy. 

ctrospective Discount vs Prospective Discount 

AT&T argues that the discount should be based both on retrospective and prospective CLEC 

xchases of services. AT&T argues that although the Commission may not have jvrisdiction to 

Aude interstate claims in the Discount Credits, it can order retroactive and prospective discount to 

,proximate the harm done to CLECs. 

Staff and Qwest argue that a prospective discount that does not include Eschelon and M c W  

uuld be discriminatory. 

' ;count would fail to address the alleged harm or level the playing field for other CLECs. 

If Eschelon and McLeod were included in a prospective discount, the 
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AT&T’s witness recognized the problem with a prospective discount, but recommended that 

’le benefit of having the discount apply to future purchases was important enough to allow Eschelon 

:id McLeod to participate. 

.ength of Credits 
<-a* - - 

AT&T argues that the credits should be extended for a period of 23 months, the length that 

c McLeod agreement was in effect. RUCO recommends that the credits apply for a three year 

5od .  AD1 argues the credits should be extended to the full five-year term of the Eschelon 

geement, to allow CLECs to participate in the fill economic benefit of Qwest’s secret agreements, 

!icluding early termination payments. 

Qwest asserts that the Discount Credits are consistent with the scope of the Section 252(e) 

diet. Staff argues too that terms for the discounts longer than 18 months (the time that Eschelon 

:d McLeod received the discount) also raises discrimination issues. 

’ i iiiplicity of Credits 

AT&T is concerned about the documentation required fiom CLECs to make a claim for the 

‘ xess Line and UNE-P Credits. Because the period subject to recovery is so long ago, retrieval and 

.eduction of documentation could be difficult. AT&T recommends that the greatest possible 

‘.;xibility be afforded to CLECs in substantiating the basis for the credits. 

AD1 asserts that there is no practical purpose served by making the CLECs prove to Qwesl 

cy had trouble with Daily Usage Files (“DUFs”) when Qwest is already aware of and does not deny 

.d it has had trouble pro g accurate DUFs to CLECs. AD1 argues it is unfair to require CLECa 

prove the existence of calls which were not properly recorded at the time by Qwest. AD1 believes 

;:at the procedures for payments to the CLECs under Sections 3,4 and 5 of the Settlement should be 

camlined and initially based on the numbers Qwest has already generated. AD1 recommended thai 

,Lead of going through CLEC by CLEC and addressing document production, proof and accounting 

x e s  one by one, the average payment per line per month made by Qwest to Eschelon should be 

-cd as a proxy for the amount of credit owing to each CLEC. 

AD1 also argues that CLEC credits should not be limited to “credits” but should be made as 

.;I1 payments if the CLEC has insufficient. ongoing business to justify the “credit” method oi 
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.went. h addition,. AD1 asserts Qwest should not be allowed to apply the “credits” to an 

ttstanding bill that is the subject of a good faith billing dispute by the CLEC. Furthermore, AD1 

gues that Qwest should be required to pay pre-and post- judgment interest on the amounts being 

,id back to CLECs. Finally, AD1 advocates that the Settlement contain a dispute resolution clause 

.I consent to jurisdiction provision to minimize future potential litigation with Qwest over whether 

:;aim should be in state court, federal court, the Arizona Corporation Commission or the FCC. 

?I believes that the Commission is the proper forum for resolution of any disputes related to the 

: tlenicnt. 

e>* -. I 

Qwest is amenable to mending the Agreement consistent,with ADI’s suggestion to credit 

ECs for Access Line and UNE-P Credits based on proxy amounts. Qwest clarifies, however, that 

s cliruige would apply to all CLECs requesting credits under Sections 4 and 5,  and west would 

i agree to offer CLECs a choice between the proxy amounts or the current calculation. 

brthemiore, to be eligible for the Section 5 Credit, even using the proxy numbers, CLECs must have 

sed UNE-P lines from Qwest for each relevant month and have actually billed interexchange 

*-i-iers for switched access during the relevant time period. Qwest does not believe that the 

.nainder of ADI’s proposed modifications are necessary. 

me: MI’S claim 

. 

AD1 advocates that the Commission include in its Order a finding that sets the amount of 

:I’s claim. AD1 states that throughout the process Qwest has been unwilling to commit that AD1 is 

. “Eligjble CLEC” or to the amount of ADI’s claim under Section 3. To remove that uncert 

’11 wanls the Commission to make a specific finding that ADI, and other CLECs participating in 

airing are “Eligible CLECs” under the terms of the Settlement. In addition, Qwestpas informed 

L tliir it is eligible for a Section 3 Discount credit of $319,004. AD1 states it does not dispute this 

iount and thus, it should be included as a specific finding. 

AD1 also desires to opt in to the non-monetary provisions of the Global Crossing agreement 

.:e of the agreements that Staff identified that Qwest should have filed pursuant to Section 252(e)). 

wants to opt into the portion of the Global Crossing agreement that rolled back the date of 

~ b a l  Crossing’s UNE-P conversion to April 15, 2000. AD1 wants to use the earlier UNE-P 
a 
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mversion date for the purpose of calculating the amount of Section 4 and 5 CLEC Credits in the 

:ttlement Agreement. 

Qwest argues that ADI's attempt to backdoor eligibility for the UNE-P Credits must fail. 

rst, AD1 was reselling PAL lines and, as such, was not entitled to convert to UNE-P PAL until the 

3C ordered that UNE be used for payphone lines. Second, Section 10 of the Settlement would 

' o v  Eigible CLECs to opt into only non-monetary provisions related to Section 251@) and (c) 

e>... - - 

vices, and if opting into a provision would result in any exchange of money, as in the case of 

)I's rcquest, such provision would not qualify as "non-monetary" and would not be available for 

t-in under Section 10. 'Wrd, even if the cmversion date and retroactive wholesale pricing were 

:-mo:;chry, AD1 would be eligible to opt-in to that provision only if they satisfied the criteria 

!er Sxtion 252(i) that they must be similarly situated and willing to accept all related terms and 

.~ditio!is. Qwest states that the Global Crossing agreement makes it clear that Global Crossing had 

Smnitted to Qwest requests for conversion of its lines to UNE-P and was in dispute with Qwest 

-m-diiig the proper charges for the lines. w e s t  states it does not appear that AD1 was in a similar 

:atio:i lit that time. Finally, Qwest argues that even if AD1 were to opt into the conversion date in 

L Global Crossing agreement, it would not be eligible for the UNE-P Credits if it were not actually 

:ing inlerexchange carriers for switched access during the relevant time period. 

;\Dl argues that Qwest's interpretation of Section 10 of the Settlement Agreement is illusory. 

XO\YI-¶ at the hearing, Qwest's witness, Mr. Zieglm, testified that fbm a business perspective, this 

wi,s non-monetary and s t to opt-in under Section 10 of the Settlement. AI31 

.ie :I;; parties operate for ic reasons and motives, it would be very difficult to imagine a 

i i  tli.!: a CLEC might want to opt-in to that wouldn't have a positive economic benefit to the 

'3f. 'rhus7 under Qwest's interpretation there would be virtually no terms available for opt-in. 

;; cLs;xites, too, Qwest's claims that it did not repeatedly request Qwest to convert its wholesale 

;ou:i: payphone lines to UNE-P provision and that Qwest repeatedly refused and failed to do so. 

:e: ':'he Release 

CtECs criticized the Release of Claims that Qwest had initially circulated among the parties 

AT&T coniplained that Qwest and Staff limited the Discount Credit to . .  ..;en;: overly broad. 
I 
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:tion 251(b) and (c) services, but Qwest's Release of All Claims required the CLECs to release 

.est from all intrastate discriminatory and unlawful conduct. 

ADI argues that the release should be narrowly defined for each of the three credit sections to 

Tlude olily the claims that are the basis of the particular credit and limited to the time periods 

llic:,::k for each credit section, and the CLEC should only be required to sign-on to a release for 

;x~:.ct!lar credit basket for which that CLEC is participating in. 

43- - 

Qwest attached a revised draft release to its Opening Brief, which it claims comports with the 

!ual language of the Agreement, and that CLEC criticism of the earlier version does not apply to 

. I'C' ' .-.d version. Qwest asserts tliat the release does not require the CLECs to release any claims 

; ; . . * tiave relating to the purchase of interstate services. 

;-.vest rejects ADI's suggestion that CLECs should be able to select only part of the credits 

!d esL.-;iite a more limited release based only on the credits it opts to receive. Qwest argues such 

'gc *:on is not reasonable and that CLECs may choose to participate fully in the Settlement or to 

- p..'. lcipate in the Settlement at all and pursue any claims against Qwest independently. Qwest 

rgues :;ley should not be able to pick and choose among the terms of the Settlement Agreement. 

vest :,!u:es the revised release is a reasonable quid pro quo in exchange for the credits CLECs are 

citlca: KI under the Agreement. 

\Y&T, Time Warner and AD1 continue to have concerns about the revised release. AT&T 

'corn: :ilJs that the release should specifically state the CLECs are not releasing any interstate 

ation they niay have because of Qwest's agreements with McLeod and Eschelon. 

e!.. ;..* i i ,  AT&T and Time Warner note the revised release specifically states the CLEC releases all 

2ms I:' Section 251(b) and (c) services purchased in Arizona and all other in-tate services 

:rcha .! by the CLEC. The CLECs argue that CLECs should not have to release all intrastate 

tims :.-ceive payment on their Section 251(b) and (c).claims. AD1 argues the claims released 

.SI(' .i:y be those that form the basis of the Sections 3, 4 and 5 credits. Time Warner notes too, 

.d ii + e m  that Staff and Qwest have not reached agreement on a revised release, thus, it is 

' fficu: ibr CLECs to comment on the reasonableness of the release when it is not apparent that the 

'Llin:* , .sties have agreed upon its terms. 
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AD1 is concerned too that if a CLEC does not dispute Qwest’s numbers for a Section 3 Credit, 

lut disputes the Section 4 and 5 credit calculations, Qwest should not be able to hold the Section 3 

redit hostage to the disputes over the other credits. Yet, AD1 argues, having a single release for all 

:redits will hold up payment on all credits until all disputes are resolved. Thus, AD1 argues, the 

ntegration clause that Qwest has proposed which pufports to divorce the release document from the 

:ontext of this global settlement is inappropriate, and is not in the public interest. 

ci- - 

. Analysis and Resolution 

rhe Process 

Generally, this Commissicm encourages parties to resolve disputes consensually. This policy 

)romotes the public interest as it conserves resources, saves time and can lead to creative solutions 

hat often can maximize the benefits to the public. In the past, where there are multiple parties 

iarticipating in a docket, the Commission has urged Staff to ensure that any settlement process is as 

>pen as possible. Such openness promotes confidence in the process, protects due process and can 

mprove efficiency by considering differing points of view that are best advanced by individual 

mties. In large rate cases and mergers, the Commission has expressed a policy that Staff should file 

t notice in the docket at least three days prior to engaging in settlement talks. 

In this case, Staff and Qwest first engaged in bi-lateral settlement discussions before inviting 

3ther parties to participate. Other parties were not excluded, but were invited to the table later. 

While this approach did not violate any law or Commission rule or policy, it led to much criticism by 

those parties who were initially excluded from discussions. The negotiating process in this case did 

not violate any party’s rights nor should it invalidate the Agreement, however, allowing intervenor 

participation at an earlier date would have eliminated the need to address criticisms of the process, 

and allowed us to focus solely on the merits of the Settlement. Inviting all parties to participate in the 

settlement discussions from the beginning, may have resulted in a settlement that more than two 

parties could agree to, and would not necessarily have precluded the Agreement that was eventually 

reached. 

We urge Staff and any party to a multi-party proceeding to carefully consider the appearances 

of propriety when engaging in any settlement discussions. Our policy in large rate cases and mergers 
r 
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P designed to dispel any notions that settlements are the result of closed door secret negotiations. We 

lelieve that Staff should consider . whether the policy is well-served in other docket types as well. 

Staff states it did not have an obligation to consider CLEC harm because these were 

dorcement dockets brought by Staff and not complaints. However, it was AT&T in March 2002 

hat filed a Motion in the Section 271 Docket asking the Commission to investigate Section 252 

-3- .- 

:ompliance and who in October 2002 wrote to the Commission about Qwest’s delay in implementing 

he new wholesale rates. The record in the Section 252(e) docket shows that throughout that 

xoceeding Staff had advocated remedies that produced benefits to CLECs. Those benefits were the 

quivalent of a direct economic interest, even if not considered to be monetary penalties, and in this 

m e ,  it seems reasonable for CLECs to have relied on Staffs recommendations in lieu of bringing 

heir own discrimination cases. In addition to considering the appearance of propriety, Staff should 

:onsider the interests of any intervenors in exercising its discretion whether notice of settlement 

Sscussions is warranted in a particular case. We do not mean to prevent Stdff fiom one-on-one 

Sscussions in any enforcement docket, but merely encourage Staff to consider the appearances of 

propriety and the interests of any intervenors. 

The Settlement Agreement 

We find that the proposed Settlement Agreement is not a fair and reasonable resolution of the 

issues raised in the three dockets and is not in the public interest. The reasonableness of the 

Settlement should be measured against all of the evidence in the record. The Commission has 

completed ying dockets. The thir$ (the 

Section 271 Sub-docket) involves the same facts as the Section 252 investigation, however, the 

Commission has not held hearings on the allegations contained in the Staff Report because Staff and 

w e s t  reached their agreement before a hearing had been set, and Qwest withdrew its request for a 

ng briefing in two of the 

hearing pending the outcome of the Commission’s consideration of the Settlement Agreement. 

The record in the Section 252(e) docket supports a finding that Qwest violated Section 252(e) 

of the 1996 Act, R14-2-1307, R14-2-1506 and R14-2-1508 when it failed to file the 28 agreements 

listed on Exhibit B and the 14 agreements it filed in September 2002 and which were approved in 

Decision 65745. These agreements contain on-going obligations related to Section 251 (b) and (c) - 
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ervices. We are not persuaded by Qwest’s arguments that the agreements did not have to be filed 

lecause they have been terminated, are form contracts, or did not involve Section 251(b) or (c) 

ervices. We agree with Staff that “fonn” contracts that contain terms and conditions not contained 

n the interconnection agreement do not fall under the FCC’s exemption of form contracts fiom the 

iling requirements. (Staffs Initial Brief in Section 252 proceeding at p.10-11) We also find that 

xovisions related to reciprocal compensation arrangements, operator services, directory services and 

CNAM services are Section 2510) and (c) services. (Id. at 12-13) In addition, we concur with 

MX’s position that agreements relating to Section 251 (b) and (c) services, that are later formalized 

ir superceded by other agreernsnts should be filed if they are not superceded within the filing 

else - 

leadline. a. at p.14. 

Furthermore, the evidence shows that Qwest intentionally and willfully violated Section 

!52(e) of the 1996 Act, A.R.S. $40-203,40-334 and 40-374, and A.A.C. R14-2-1112, R14-2-1307, 

114-2-1506 and R14-2-1508 when it entered into, and failed to file, agreements with Eschelon and 

i4cLeod that gave these CLFCs discounts off all their purchases from Qwest, including Section 

151@) and (c) services, as well providing these CLECs With escalation procedures not granted to 

ither carriers. 

The evidence shows that the agreements with Eschelon for consulting services and with 

McLeod for purchases which Qwest claims were not subject to Section 252 requirements, were 

shams designed to hide the true nature or the agreements. *est argues that its accounting treatment 

Df the payments to McLeod and Eschelon are consistent With purchase contracts rather than 

discounts. We find that Qwest’s accounting treatment is not conclusive as to the true nature of the 

agreement and that the preponderance of the evidence indicates that indeed the apements under 

which Qwest purchased services or products from McLeod or Eschelon were calculated attempts to 

provide favorable pricing on the UNE-Star product. (RUCO Initial Section 252 Brief at pp 27-39) 

The evidence indicates that w e s t  did not want the McLeod “discount” to appear in an 

agreement that would have to be filed with a state commission and become public. By filing the 

Fourth Amendment to the McLeod Interconnection Agreement which indicated a price for the UNE- 

M conversion, but not including all of the terms of the conversion to UNE-M, Qwest made the UNE- - 
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;tar product appear more expensive than it had actually been for McLeod. The public version of the 

JNE-Star agreement states that McLeod had to pay $40 million to Qwest to convert to UNE-Star, 

while un-filed agreements show that Qwest gave back much of that amount to McLeod. 
c-j- I- 

- 
Likewise, the consulting agreement with Eschelon was a sham arrangement designed to hide 

he true purpose of the discount. The 10 percent discount was not tied to the amount of consulting 

;ervices that Eschelon was to provide, but rather was based on the amount of Eschelon purchases. 

3schelon could provide no consulting services and still receive a 10 percent discount on Section 251 

;ervices. Moreover, if Eschelon did not meet its minimum take-or-pay commitment, then all of the 

iiscount would return to Qwest regardless o f  hnw milch consulting Eschelon performed for Qwest. 

Furthermore, there is no evidence of documents supporting the assertion that Eschelon provided 

:onsulting services under the agreement. In a letter dated May 15,2002 to the Minneapolis Office of. 

4dministrative Hearings, Eschelon states that Qwest treated the consulting agreement as a “sham 

h o s t  immediately.” Richard Smith, Eschelon’s president, stated that the idea that Eschelon could 

Drovide consulting services was an afterthought, as a mechanism to bring down the cost of the UNE- 

Star product and that @est did not take offered consulting services. Mr. Smith stated that Qwest 

was concerned that other CLECs would attempt to opt into the lower &e. discounted) UNE-Star 

prices. (RUCO Initial Section 252 Brief at p 41-48) 

The preponderance of evidence in the OSC proceeding supports a finding that Decision No. 

64299 required. Qwest to implement the wholesale rates approved in that Decision within a 

of time, and that by not implementing the rates Until Dec 

notifying the Commission or CLECs of the delay in implementation, Qwest violated the 

Commission’s Decision. I 

At the April 21,2004 Open Meeting, Qwest withdrew its request for a hearing in the Section 

271 Sub-docket. The underlying facts relevant to the Section 271 Sub-docket are essentially the 

same as those in the Section 252(e) docket. The record in the Section 271 Sub-docket supports a 

frnding that by including non-participation clauses in its agreements with certain CLECs, Qwest 

interfered in the Section 271 regulatory process. The FCC’s Section 271 rules of process rely on the 

state commissions’ development of a comprehensive record. Throughout the Section 271 process - 
66949 39 DECISION NO. 
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his Commission has attempted, through the workshop process and procedures established to resolved 

iisputed issues, to create an open, collaborative process in order to develop as complete a record as 

3ossible. Commission Rules of Procedure, R14-3-104 provides for parties to enter appearances at 

iearings, introduce evidence, examine and cross-examine witnesses and generally participate in the 

xoceeding. Preventing contracting parties from participating in Commission investigations or from 

xinging their relevant concerns about Qwest’s conduct to the attention of the Commission, harms the 

-egulatory process by diminishing the effectiveness of the Commission. The fact that the CLECs 

nvolved in the agreements with Qwest entered them willingly does not alter the finding that such 

ion-participation provisions. violate. fedem1 and. state processes, are detrimental to the regulatory 

irocess, and should not be permitted. 

e>- - 

Given the extensive record in the three dockets and our conclusions concerning Qwest’s, 

xlpability, the question becomes does the Settlement Agreement provide a fair and reasonable 

asolution that is in the public interest. We believe that it does not and do not approve the Settlement 

Agreement as proposed. 

One of our primary concerns with the Settlement Agreement is that Voluntary Contributions 

which provide a substantial portion of the value of the Settlement, are not good public policy and are 

potentially unlawfitl under Arizona law. Qwest and Staff tout this Settlement as having a value of 

wer $20 million. The cost to Qwest, .however, will not approach that amount, as a significant portion 

of the Settlement’s value stems fiom the Voluntary Contributions which yield significant benefits to 

Qwest. Although we recognize that,the Voluntary Contributions may provide benefits to Arizona 

consumers, Qwest, itself, will derive a significant benefit, either through goodwill and charitable tax 

deductions or through increased revenue producing assets. Given the nature of Qwest’s conduct with 

respect to the Eschelon and McLeod agreements, such result is perverse. Under the terms of the 

Settlement Agreement, at least half, and probably more, of the cost to Qwest under this Settlement 

would be in the form of Voluntary Contributions. We do not believe that it is appropriate that Qwest 

should be rewarded with community goodwill, tax benefits and revenue producing investment as a 

result of its conduct in these cases. 

Moreover, given our findings of culpability in these dockets, it appears disingenuous to claim - 
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hat the Voluntary Contributions are not re-directed penalties. Qwest would not be making these 

ontributions or investments absent the allegations raised in these dockets. The Settlement calls for 

he Commission to approve the contributions and investments which is further indication that they are 

lot truly voluntary. It is not good public policy to allow Qwest to buy its way out of a finding that it 

iolated state and federal statutes, regulations and orders by making self-serving investments and 

iontributions. 

e->- ._ - 

We appreciate Staff’s creative approach to devising a way to meet concerns that 

elecommunication investment in parts of the state are lacking and to promote consumer awareness of 

:ompetition in the telecommuniqations market, however, affer- careful consideration of all the issues 

n these matters, we do not believe this is the appropriate docket to address Qwest’s infrastructure 

nvestments. We have concerns that our approval of infrastructure investment may have anti- 

:ompetitive results. Approving Qwest investments in unserved and underserved areas or for 

megulated services, increases Qwest’s position in these markets to the potential ultimate detriment 

)f competition. We acknowledge that it is possible there are investments that the Commission could 

ipprove that would not favor Qwest over its competitors, but the record does not provide sufficient 

nformation to determine what investments or contributions would be fair and appropriate in advance 

If knowing what projects may be proposed. In addition, we are concerned that it will be difficult to 

jetermine if the investments would not have been made in any case, and we can envision disputes 

rising involving interested parties over which projects or contributions are appropriate. 

Monetary Penalties 

Prior to the Settlement Agreement, Staff advocated penalties of over $15 million’ in the 

Section 252 docket, $7.4 million in the Section 271 Sub-docket, and $189,000 in the OSC. In each of 

these dockets Staffbelieved it was important to assess substantial penalties against Qwest because of 

the egregious nature of Qwest’s conduct and to ensure that w e s t  would comply in the future. 

We believe that based on the records in the underlying dockets, administrative penalties in the 

amount of $8,764,000 for Qwest’s intentional willfd violation of Section 252(e), Arizona law and its 

The penalties in the Section 252(e) docket were in addition to Staffs recommended non-monetary penalties that Qwest 9 

provide discounts to CLECs. 
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nterference with the Section 271 regulatory process, is appropriate. Qwest’s conduct of prohibiting 

ZLECS fiom participating in the Section 271 proceedings and of failing to provide the Commission 

:omplete information when requesting approval of Interconnection Agreements shows contempt on 

west’s part.” Our finding is well within the range of penalties Staff recommended for each of these 

lockets.’ 

C3*’ - 

In addition to the penalties for its intentional and willful violation of Section 252, Arizona law 

md Commission rules related to the Eschelon and McLeod agreements, Staff recommended penalties 

otaling $47,000 based on A.R.S. $40-425 for Qwest’s failure to file 23 agreements with carriers 

Ither than Esckslon and McLeod. We concur With Staff that Qwest should have filed these 

igreements, that this obligation arises directly from the language of Section 252 and that Qwest 

should have known it was obligated to file them. Because unlike the.case with the Eschelon and 

McLeod agreements, the failure to file appears to be a result of a misunderstanding of the 

requirements of Section 252 rather than a willful attempt to avoid the filing requirements, S W s  

recommended penalties of $47,000 are reasonable and should be adopted. 

In the OSC docket, pursuant to A.R.S. 0 40-424, Staff recommended fines of $750.00 per day 

for west’s failure to notify the Commission of its rate implementation delay and failure to obtain 

approval of the delay; and $750 per day for its unreasonable prioritization of states ahead of Arizona. 

Staff’s recommended fines totaled $189,000, based on a total of 126 days. We find that Staffs 

recommended penalties in that docket are reasonable and should be adopted. 

e that in the OSC and Section 271 t, chall the ability oi 

the Commission to impose fines on a “per-day” basis under A.R.S. $ 40-424.12 Qwest argues thal 

because A.R.S. 9 40-424 does not explicitly provide for per-day penalties, such poker cannot be 

Io After October 26,2000, Qwest submitted Interconnection Agreements or amendments for McLeod, which the 
Commission approved in Decision Nos. 63248 (December 14,2000) and 63335 (February 2,2001). Qwest did not 
disclose the existence or terms of the un-filed agreements with McLeod. Qwest’s deliberate failure to file or notify the 
Commission of the terms of the “secret agreements” when it sought approval of its interconnection agreements and 
amendments calls into question the Commission’s ability to rely on information provided by Qwest. 

In the Section 271 Sub-docket, Staff determined that under A.R.S. 540-424, the Commission could impose a pedtj  
between $148,300 and $7,415,000. Staff recomtnended the maximum amount of penalties in the Section 271 Sub-docket 
In the Section 252 docket pursuant to A.R.S. 5 40-424, Staff calculated the Commission could impose a penalty betweex 
$884,800 and $44,240,000. Staff recommended a penalty of $15,ooO,ooO. 

l2 Qwest did not raise this argument in the Section 252 proceeding. 
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3ferred. Qwest also argues the Arizona Constitution does not grant the Commission the authority to 

mpose per-day penalties. Finally, Qwest relies on the legislative history of A.R.S. 6 40-425, in which 

he legislature revised the statute to specifically eliminate the reference to allowing violations that 

ontinue fiom day to day to be deemed separate and distinct offenses. Qwest argues the history of 
u5* . 

1.R.S. 5 40-425 shows that the Arizona legislature deliberately omitted the authority to assess day- 

o-day penalties when it adopted A.R.S. § 40-424 because it included that ability in A.R.S. $40-425. 

Article 15, Section 16 of the Arizona Constitution provides that: 

If any public service corporation shall violate any of the rules, regulations, 
orders, or deci<qior?s, of the Corporation Commission such corporation shall . 
forfeit and pay to the State not less than one hundred nor more than five 
thousand dollars for each such violation, to be recovered before any court 
of competent jurisdiction. (emphasis added) 

. 

2west would have us read the italicized words of Section 16 as precluding a finding that each day a 

riolation is outstanding constitutes a separate violation. The language of Article 15, Section 16 is 

lot as restrictive as Qwest argues. It does not preclude finding that a separate violation can occur for 

:ach day the corporation is not in compliance with a rule, regulation or order of the Comission. 

geither do we believe that the legislative history of A.R.S. 0 40-425 necessarily allows any 

:onclusion to be made about the legislative intent behind A.R.S. 0 40-424, the statute at issue here. 

[n any case, our interpretation of A.R.S. 0 40-424 has never been overruled. As a practical matter, 

interpreting the statute as Qwest argues means that once a public service corporation fails to comply 

with a Commission order or violates a statute, there is no incentive to comply because the greatest a 

penalty would be is $5,000 whether the violation lasted one day or one-thousand days. 

By failing to file the Eschelon and M c b d  agreements, Qwest denied each of the 

telecommunication carriers certificated in Arizona at the time an opportunity to opt-into those 

agreements. As an alternative to imposing penalties for Qwest’s violations on a per-day basis under 

A.R.S. 5 40-424, we believe that the Cornmission has authority to impose penalties based on a 

finding that Qwest incurred a separate violation for each of the 804 telecommunications carriers 

certificated in Arizona at the end of 2000 who were denied an opportunity to opt-in. A.R.S. 0 40-425 

allows the imposition of fines between $100 and $5,000 for each violation, consequently the 
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:omission could impose a penalty between $80,400 and $4,020,000, for each of the agreements 

hat it should have filed but didn't. Similarly, when Qwest failed to implement the wholesale rates 

pproved in e-3- Decision - No. - 64922 in a timely fashion, it failed to implement 500 separate UNJ3 rates. 

5 c h  one of the rates not implemented timely is a separate violation of Qwest's obligation under 

lecision No. 64922. Thus, pursuant to either A.R.S. $8 40-425 or 40-424, the Commission could 

mpose penalties between $50,000 and $2,500,000 for violating Decision No. 64922. Our imposition 

ifpenalties for Qwest's contempt of Commission Orders and rules totaling $11,236,000 is supported 

)oth by imposing a per-day penalty and by imposing a per-violation penalty. 

You-monetary Penalties . - .  -- 

We understand and laud Staffs desire to level the competitive playing field and structure a 

-emedy for the damage to competition that resulted fiom Qwest's secret agreements with Eschelon 

md McLeod. In the Section 252 proceeding, Staff recommended that Qwest be'required to file all 

;erminated agreements and make the terms of those agreements available to CLECs to opt-in to for 

the same period of time the agreement was in effect with the initial contracting CLEC. CLECs would 

still be required to accept all legitimately related terms to receive the benefit of the selected terms. 

We believe Staff's recommendation in the Section 252 proceeding to be a reasonable attempt to 

remedy the harm caused by Qwest not filing these interconnection agreements. 

In addition, to rectify the harm to competition caused by @est providing discounts to 

Eschelon and McLeod, Qwest has agreed that Qwest Communications Corporation, w e s t  

Corporation and their ated in e period liates will provide 

January 1, 2001 to June 30, 2002, with a credit. Credits will be determined in accordance with the 

Attachment A that was filed in this docket on April 19,2004 (attached hereto as Efibi t  C) and as 

updated by Qwest and approved by Staff. Qwest shall file such an update in this docket within 30 

days of the effective date of this Decision for Staff review and approval. Upon payment of the 

credits, a CLEC shall sign an appropriate release. CLECs not executing a release may pursue all 

other available remedies. The amount of the total CLEC payments discussed in this paragraph should 

not exceed $1 1,650,000 for eligible CLECs. 

The underlying agreements with Eschelon and McLeod from which these discounts are 
.z 

44 DECISION NO. 66949 



1 

2 

3 

4 

5 

6 

7 

8 

9 

-10 

-- 1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

ZC! 

_ .  

DOCKET NO. T-0000A-97-02-58 ET AL, - -  . . ’ .  
* 

Lerived, included unbundled network elements and Section 2510) and (c) services purchased fiom 

>west. This Commission does not have jurisdiction to order discounts on interstate services. The 

3schelon agreement was in effect from November 15,2000 to March 2,2002, a period of 17 months. 

:Kalleberg Direct, EX, ST-2, p.20) The McLeod agreement was in effect fiom January 1, 2001 to 
C 3 Y  - 

lune 30,2002, a period of 18 months. (Brotherson Rebuttal, 6:19-25) The discounts we order herein 

ue intended to reflect the period that the Eschelon and McLeod agreements were in effect. 

Although we are sympathetic to AT&T’s argument that prospective credits provide a greater 

3enefit to CLECs, to require Qwest to provide prospective credits to all CLECs except Eschelon and 

McLeod violates fedqral..and. state prohibitions on discriminatory rates. The alternative of requiring 

prospective rates, but allowing Eschelon and McLeod to participate, is not good public policy as it 

would allow Eschelon and McLeod to benefit as a result of involvement in illegal activity. 

Qwest may provide the discounts to CLECs in the form of credits; however, if an eligible 

CLEC is not longer doing business in Arizona, does not do sufficient business in Arizona to use the 

credits within six months, or has filed for relief under federal bankruptcy laws since January 1,2001, 

@est should provide the discount as cash payment. 

c 

The credits we order herein are intended to rectify the harm to competition in this state that 

resulted from Qwest’s conduct. In addition to the credits, we find that other non-monetary remedies 

are appropriate to prevent hture violations. Consequently, we find that it is reasonable to require the 

following: 1) Qwest to pay for an independent, third patty monitor selected by Staff to conduct an 

1 review of Qwest’s Wholes4r: ement Review C e for a period pf 

Qwest to continue for three years its internal web-based Compliance Training Program which 

addresses compliance with Section 252(e); 3) CLECs to be able to opt into the non-mohetary terms of 

the 28 agreements listed in Exhibit B even if these agreements have terminated, 4) Qwest to retain an 

independent consultant for three years to provide independent assessments to the Commission of 

improvements made to automate Qwest’s wholesale rate implementation process, with input fiom 

Staff and other parties to determine the scope of the consultant’s work; 5 )  w e s t  to continue its 

Docket Governance Team for a period of three years; 6) Qwest to provide prompt written notice of 

the status and time frames of wholesale rate implementation to the Commission and the CLECs; 7) - 
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&est to implement new rates within 60 days of the issuance of a Commission Decision that includes 

he final price list; and 8) Qwest to fiIe with the Commission any settlement agreements entered into 

II~ Commission dockets of general application Within 10 days of execution. 
13 

C - 5 )  - 

ADI’s Claims 

Because we are not adopting the Settlement Agreement, we do not make a specific fmding of 

whether ADO qualifies as an Eligible CLEC under the Settlement Agreement. If a CLEC such as 

AD1 was certificated in Arizona at any time during the period January 1, 2001 to June 30,2002, it 

would be eligible to receive the discount credits ordered herein. 
. $  * 0 * * * * * * * * * 

Having considered the entire record herein and being fully advised in the premises, the 

Commission finds, concludes, and orders that: 

FINDINGS OF FACT 

1. In Decision No. 60218 (May 27, 1997) the Commission opened the Section 271 

docket and established a process by which Qwest would submit information to the Commission for 

review and a recommendation to the FCC whether Qwest meets the requirements of Section 271 of 

the 1996 Act. Section 271 specifies the conditions that must be met in order for the FCC to allow a 

Bell Operating Company (“BOC”), such as Qwest, to provide in-region interLATA services. Section 

271(d)(2)@) requires the FCC to consult with state commissions with respect to the BOC’s 

compliance with the competitive checklist. 

2. By P Commission bifurcated its 

investigation into Qwest’s compliance with Section 271 into Operational Support System (“OSS’) 

reIated elements and non-OSS related elements. In a December 8, 1999 Procedkal, Order, the 

Commission instituted a collaborative workshop process to evaluate the non-OSS Checklist Items. 

Under the procedures of the December 8, 1999 Procedural Order, Staff submitted its report of 

l 3  ARS. §40-423 provides that if a public service coxpoxation acts in a ~l~nner declared to be unlawful or forbidden, by 
the constitution or laws of the state of orders of the Commission, that corporation is liable to the persons affected for all 
loss, damages or injury. And furthermore, recovery of damages shall not affect a recovery by the state of the penalties 
provided pursuant to chapter 40 of the Arizona Revised Statutes or the Commission’s exmcise of its power to punish for 
contempt. 

- 
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indings and conclusions concerning issues raised in the workshops. If there were no disputed issues, 

3taff submitted its report directly to the Commission, but if disputes remained after the workshop 

irocess, the issues were submitted to the Hearing Division for resolution. - 
3. On March 8, 2002, after the Minnesota Department of Commerce raised allegations 

hat Qwest was not complying with its obligation to file interconnection agreements for commission 

Lpproval pursuant to Section 252(e) of the 1996 Act, AT&T filed a Motion with th is Commission in 

the Section 271 docket asking the Commission to examine Qwest’s compliance with Section 252 in 

he context of the Section 271 investigation. 

4. . B;r. Procedural &der dated April 8,2002, the Commission opened a separate docket to 

investigate Qwest’s compliance with Section 252 of the 1996 Act. 

5 .  On June 7, 2002, Staff filed a Report and Recommendation in the Section 252(e) 

docket, setting forth the results of its investigation and identifying agreements that it believed should 

have been filed by Qwest under Section 252(e). 

6. At a June 19, 2002 Procedural Conference, after hearing additional allegations 

concerning possible oral agreements, the Commission broadened its investigation into Qwest’s 

Section 252 compliance, and directed Staff to investigate whether the un-filed agreements had tainted 

the record in the then-on-going investigation into Qwest’s compliance with Section 271 of the 1996 

Act. 

7. On August 14, 2002, Staff issued a Supplemental Report and Recommendation 

concemkg Qwest’s Compliance with Section 252(e). Staff recommen 

held to determine whether Qwest acted in contempt of Commission rules by not filing certain 

agreements with McLeod and Eschelon with the Commission for approval. Staff recdmyended that 

issues related to whether the agreements had an adverse affect on the Section 271 investigation be 

conducted in a Sub-docket of the Section 271 proceeding, and further, that the Section 252(e) 

proceeding be separated into two phases, with Phase A addressing filing violations and Phase B 

addressing any opt-in disputes between @est and CLECs. 

8. By Procedural Order dated November 7,2002, the Commission set the Section 252(e) 

compliance issues for hearing. In addition, the Commission ordered parties to file comments on 
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;taff s proposed Sub-docket procedures, including the need for a hearing, no later than December 10, 

!002. 

9. On December 12, 2002, in Decision No. 65450, the Commission issued an OSC 

tgainst Qwest. The OSC alleged that Qwest filed to implement the wholesale rate changes ordered 

n Decision No. 64922 (June 12,2002) within a reasonable period of time, that Qwest failed to notify 

he Commission of the rate implementation delay, that @est failed to obtain Commission approval 

If the delay in implementation, and that Qwest’s wholesale rate change system is unreasonably slow 

md inefficient. 

-25.) - 

10.- By Procedural Order dated December 20, 2002, dl Iztters, commczts and data 

mesponses identified in Staffs August 14, 2002 Supplemental Report were made part of the Section 

271 sub-docket record. Parties were given until January 10,2003 to submit additional evidence. 

11. By Procedural Orders dated November 7, 2002, January 3, 2003 and February 1 1, 

2003, a schedule for filing testimony was set in the Section 252 proceeding. @vest, RUCO and Staff 

filed testimony. 

12. The hearing on Qwest’s compliance With Section 252 commenced on March 17,2003, 

and continued through March 20,2003. Staff, Qwest and RUCO filed testimony in the Section 252 

hearing. The parties filed Initial Briefs on May 1,2003, and Reply Briefs on May 15,2003. 

13. On May 6,2003, Staff filed its Report and Recommendation in the Section 271 Sub- 

docket. Staff identified agreements with four carriers (Z-Tel, Eschelon, McLeod and XO) which 

prohibited these carriers 27 1 ding. 

penalties of $7,45O,OOo as a result of Qwest’s intent to interfere With the regulatory process. 

14. On May 19, 2003, Qwest filed Exceptions to the May 6, 2003 Sb€f Report and 

Recommendation and requested a hearing on the penalties proposed by Staff. 

15. By Procedural Order dated June 19, 2003, the Commission scheduled a Procedural 

Conference for June 30, 2003 to discuss the nature of M e r  proceedings in the Section 271 sub- 

docket. 

16. Pursuant to a March 4,2003 Procedural Order, the OSC hearing convened on June 13, 

2003. AT&T, Staff and Qwest submitted testimony pursuant to the schedule set in the March 4,2003 
1c 
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lrocedurd Order. 

17. On June 27, 2003, Qwest and Staff filed a Joint Motion to Extend the Time for 

'rocedural Conference, stating they were in the process of negotiating a settlement agreement that 

nvolved the 271 Sub-docket. The Hearing Division vacated the procedural conference. 
-2') .- 

18. 

19. 

The parties filed post-hearing briefs in the OSC proceeding on July 15, 2003. 

On July 25,2003, Qwest and Staff filed a Notice of Filing Settlement Agreement and 

Xequest for an Expedited Procedural Conference. The Settlement Agreement purports to resolve all 

be issues raised in the three above-captioned enforcement dockets involving Qwest. A copy of @e 

Settlement Agqeement is attached hereto as Exhibit A, and incorporated herein by reference. 

20. On July 29,2003, Qwest and Staff filed a Joint Proposed Procedural Schedule. 

21. A Procedural Order dated August 7, 2003 consolidated the three cases and reopened 

%eir records to consider the Proposed Settlement, established a schedule for testimony concerning 

he Settlement Agreement, and set the matter for hearing. 

22. Pursuant to the Procedural Order, Staff and Qwest filed testimony on August 14,2003; 

AT&T, RUCO, AD1 and MTI filed testimony on August 29, 2003; and Qwest filed rebuttal 

testimony on September 8, 2003. Pursuant to the terms of the August 7, 2003 Procedural Order, 

Time Warner and WorldCom filed comrhents to the Settlement Agreement. 

23. 

24. 

The hearing on the Settlement Agreement was held on September 16 and 17,2003, 

The parties filed initial post-hearing briefs on the Settlement on October 15,2003 and 

reply briefs on October 29,2003. 

25. Section 252(e) of the 1996 Act requires w e s t  to file all interconnection agreements 

with the Commission for approval. 8 

26. Section 252(i) of the 1996 Act requires a local exchange carrier to make available any 

interconnection, service or network element provided under an agreement approved under Section 

252 to any other telecommunications carrier upon the same terms and conditions as those provided in 

the agreement. 

27. A.A.C. R14-2-1112 requires local exchange carriers such as Qwest to provide non- 

discriminatory interconnection agreements, and which agreements must be filed with the, 
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lommission for approval. 

28. A.A.C. R14-2-1307 provides that local exchange carriers shall make essential facilities 

r services available under negotiated agreements or an approved statement of tenns and conditions 

rhich shall be filed with the Commission. 
-3.3- .- 7 

29. A.A.C. R14-2-1506 provides that interconnection agreements shall be submitted to the 

:ommission for approval under Section 252(e) of the 1996 Act within 30 calendar days of execution. 

A.A.C R-14-2-1508 provides that any amendments to interconnection agreements 30. 

hall be filed with the Commission. 

31. A.R.S. 5 40-203 provides that the Commission shall determine and prescribe any 

ates, charges, classifications, practices or contracts of public service corporations that are unjust, 

iscriminatory, preferential, illegal or insufficient. 

32. A.R.S. 840-374 requires a public service corporation to charge the rates on file and 

hall not r e h d  or remit in any manner any part of the rates, nor extend any form of contract or 

greement except as offered to all persons and except upon order of the Commission. 

33. A.R.S. 840-334 prohibits a public service corporation from granting preferences or 

dvantage with respect to rates, charges, service facilities or in any other respect. 

34. The 28 agreements listed in Exhibit B contain provisions related to on-going 

ibligations concerning resale, UNEs, reciprocal compensation, interconnection and wholesale 

ervices in general under Section 251(b) and (c) of the 1996 Act and should have been filed pursuant 

o Section 252(e) for the reasons set forth in the testimony of Marta Kalleberg in the Section 252(e) 

roceeding. See Kalleberg testimony in section 252(e) proceeding at pp 25-64. 

35. Qwest has not filed for Commission approval under Section 252(e) ,any of the 

tgreements listed on Exhibit B. 

36. As described herein, Qwest granted Eschelon and McLeod significant concessions to 

nduce them to remain on Qwest’s system, including: (1) a 10 percent di~count’~ on all the carriers’ 

wchases of Qwest services including, not limited to, Section 251(b) and (c) services, for 5 years in 

‘ The McLeod agreement provided for a discount of up to 10 percent. 
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kchelon’s case and 3 years in McLeod’s case; (2) the creation of the UNE-E and UNE-M product 

vough which Eschelon and McLeod were able to avoid provisioning issues associated With UNE-P; 

nd 3) more favorable escalation procedures, providing for a six-tier escalation process up to and 

ncluding Qwest’s CEO, than available to other carriers. 
-2- 

37. Qwest purposely structured the agreements with Eschelon and McLeod to avoid its 

iling obligations under Section 252(e). 

38. By intentionally failing to file its agreements With Eschelon and McLeod that gave 

hose two CLECs discounts on all of their purchases, including services specified under Section 251 

b) and (c), and which granted escalation procedures and favorable provisioning prwedures nat ghcn 

o other carriers, Qwest willfully and intentionally violated the requirements of Section 252 of the 

996 Act, A.R.S. $9 40-203, 40-374, 40-334 and A.A.C R14-2-1112, R14-2-1307, R14-2-1506 and 

t14-2-1508. 

39. By providing discounts and escalation procedures to Eschelon and McLeod, Qwest 

mpermissibly discriminated against other CLECs and harmed competition in Arizona. 

40. In addition to the agreements with Eschelon and McLeod, west entered into and 

ailed to file 11 interconnection agreements with eight other CLECs, as identified in Exhibit B hereto, 

md 14 other agreements the Commission approved in Decision No. 65475 (December 19,2002). 

41. A.A.C. R14-3-104 provides that at a hearing a party shall be entitled to enter an 

ippearance, to introduce evidence, examine and cross-examine witnesses, make argumenk, and 

;enerally participate in the conduct of the proceeding. 

42. A.R.S. 9 40-249 gves any public service corporation the same privilege to complain 

is afforded any other party. 8 

43. In its Procedural Orders goveming the conduct of its Section 271 investigation of 

*est, the Commission established procedures that created an open and fair process, by instituting a 

:ollaborative workshop process and establishing procedures for the resolution of disputed items. 

44. On or around October 26,2000, McLeod and Qwest orally agreed that McLeod would 

remain neutral on Qwest’s Section 271 application as long as Qwest was in compliance with all their 

agreements with McLeod and all applicable statutes and regulations. On November 15,2000, Qwesi 
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md Eschelon entered into an agreement that provided during the development of their 

mplementation plan, Eschelon agreed not to oppose Qwest’s efforts regarding Section 271 approval 

,r to file complaints before any regulatory body concerning issues arising out of the parties’ 

nterconnection agreements. On December 31, 2001, Qwest and XO entered into a Confidential 

3illing Settlement Agreement in which XO agreed to stipulate that Qwest was in compliance with 

;ection 271 of the 1996 Act. On May 18, 2001, Qwest and 2-Tel entered into a stand-down 

tgreement in which 2-Tel agreed to not participate in Section 271 proceedings for a period of 60 days 

-==Le - -  - 

vhile Z-Tel and Qwest negotiated interconnection agreements in eight states. 

45. By entering into interconnection agreements that prohibited fiese CLECs from 

Iarticipating in Qwest’s Section 271 proceeding in Arizona, @est undermined the Commission’s 

iuthority to hear complaints, prevented the Commission fiom learning about sewice-related issues- 

hese CLECs had with Qwest and interfered with the Commission establishing a complete record in 

he Section 271 investigation. 

46. Decision No. 64299, with an effective date of June 12, 2002, required Qwest to 

mplement the wholesale rates approved in that Decision immediately. 

47. On October 7,2002, AT&T sent a letter to the Commission expressing concerns about 

be length of time to implement the lower rates approved in Decision No. 64299. 

48. Qwest did not implement the rates approved in Decision No. 64299 until December 

15,2002, six months after the effective date of Decision No. 64299. 

49. By not implementing the rates approved in Decision No. 64299 until December 15, 

2002, and not notifying the Commission or CLECs of the delay in implementation, or requesting an 

:xtension of time, Qwest violated the Commission’s Decision. B 

50. Qwest’s wholesale rate change system in effect at the time of Decision No. 64922 was 

unreasonably slow and inefficient. 

5 1. To prevent future violations it is reasonable to require: 

a. Qwest to pay for an independent, third party monitor selected by Staff to conduct an 

annual review of Qwest’s Wholesale Agreement Review Committee for a .period of 

three years; - 
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b. Qwest to continue for three years its internal web-based Compliance Training Program 

which addresses compliance with Section 252(e); 

c. CLECs to be able to opt into the non-monetary terms of the 28 un-filed 

interconnection agreements identified in Exhibit B even if these agreements have been 

terminated; 

d. Qwest to retain an independent consultant for three years to provide independent 

assessments to the Commission of improvements made to automate Qwest’s 

wholesale rate implementation process, with input from Staff and other parties to 

determipe-the scope of the consultant’s work; 

e. Qwest to continue its Docket Governance Team for a period of three years; 

f. Qwest to provide prompt written notice of the status and time h e s  of wholesale rate ~ 

implementation to the Commission and the CLECs; 

g. Qwest to implement new rates within 60 days of the issuance of a Commission 

Decision that includes the final price list; and 

h. Qwest to file with the Commission any settlement agreements entered into in 

Commission dockets of general application within 10 days of execution. 

A.A.C. 14-2-1109 and 14-2-1110 establish the procedures for changing rates of 

e->* - 

52. 

competitive telecommunications services, and provide that the rates must be above the total service 

long-run incremental cost of providing the service and that the carrier must provide the Commission 

with notice of the price change. 

53. The evidence shows that with to the McLeod and Eschelon agreements, Qwest 

charged rates other than the tariffed rates approved by the Cornmission. Staff harjndicated it is 

considering bringing a separate action against Qwest based on illegal discounts on tariffed rates. 

CONCLUSIONS OF LAW 

1. Qwest is a public service corporation within the meaning of Article XV of the Arizona 

Constitution and under Arizona Revised Statutes, Title 40, and the Competitive Telecommunication 

Rules. 

2. The Commission has jurisdiction over Qwest and of the subject matter of Qwest’s 
- 

53 66949 DECISION NO. 



1 

2 

3 

4 

5 

6 

7 

8 

. . ! I  

-10 

‘ 11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

.. . 

- * .  -. . . * DOCKET NO. T-0000A-97-Q238 ET AL.. 

:ompliance with Sections 252 and 271 of the 1996 Act, the OSC, and the Settlement Agreement 

tttached hereto as Exhibit A. 

. 3. 

4. 

Notice of the proceedings was given in accordance with the law. 

The preponderance of evidence indicates that Qwest violated the provisions of 
- 

Section 252 of the 1996 Act by entering into the 28 interconnection agreements identified in Exhibit 

3 and the 14 interconnection agreements approved in Decision No. 65745 and not filing these 

igreements with the Commission for review. 

5. Qwest’s failure to file the agreements discussed herein with Eschelon and McLeod, 

nore specifically identified as agreements nos. 3-10, and nos. 12:! 6 m.Exhibjt B, was a willhl and 

ntentional violation of Section 252 of the 1996 Act, A.R.S. §$ 40-203, 40-334,40-374, and A.A.C 

114-2-1 112, R14-2-1307, R14-2-1506 and R14-2-1508. 

6. By failing to implement the rates approved in Decision No. 64922 until December 15, 

2002, and not informing the Commission or CLECs that implementation of the rates would be 

jelayed or requesting an extension time to implement the rates, Qwest violated Decision No. 64922. 

7. By entering into interconnection agreements that contained provisions that prevented 

CLECs fiom participating in the Commission’s Section 271 investigation andlor in the Qwest/US 

WEST merger, Qwest interfered in the regulatory process and violated A.R.S. 3 40-249 and 

Commission Rule R14-2-104 and Commission Procedural Orders in the Section 271 proceeding that 

astablished procedures for open and thorough proceedings. 

8. In light of the record in these matters, the Settlement Agreement is not a fair and 

reasonable resolution of the issues raised and is not in the public interest. 

9. The monetary and non-monetary penalties adopted herein are reasonably calculated to 

penalize Qwest for its violations of federal and state law and Commission rules, regulations and 

Orders and to deter and prevent such conduct fiom occurring in the future. At the April 21, 2004 

Open Meeting, Qwest agreed to the penalty amounts and stated that it would not appeal this Decision. 

At the April 21, 2004 Open Meeting, Qwest agreed to dismiss with prejudice its 

appeal of the Cornmission Decision No. 64922 (June 12,2002) that it filed in the U.S. District Court 

for the District of Arizona [Case No. CIV 02-01626 (PHX-SRB)] within 30 days of the effective date 

10. 

= 
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If this Decision. Qwest also agreed that a hearing in Section 271 Sub-docket was unnecessary. 

ORDER 

IT IS "HEREFORE ORDERED that approval of the Settlement Agreement between Qwest 
e->* - 

ind Commission Staff attached hereto as Exhibit A is denied. 

IT IS FmTHER ORDERED that Qwest Corporation shall cease and desist from violating 

;ation 252 of the 1996 Act, A.R.S. $5 40-203, 40-374, 40-334 and A.A.C. R14-2-1112, R14-2- 

307, R14-2-1506 and R14-2-1508. 

IT IS FURTHER ORDERED that pursuant to Article 15, Section 16 of the Arizona 

Zonstitution, A.R.S. $9 40-424 and 40-425, Qwest Corporation shall pay as and for an admjnistrative 

malty the sum of $8,764,000 on account of its intentional and willful violation of Section 252 of the 
. . .  

996 Act, A.R.S. $§ 40-203, 40-374,40-334 and A.A.C R14-2-1112, R14-2-1307, Rl4-2-1506 and 

U4-2-1508, and for its interference with the regulatory process, violation of A.R.S. 0 40-249, A.A.C. 

(14-2-104 and Commission Procedural Orders in the Section 271 proceeding, within 30 days of the 

:ffective date of this Decision. 

IT IS FURTHER ORDERED that in addition to the penalties prescribed above, pursuant to 

Wicle 15, Section 16 of the Arizona Constitution, and A.R.S. $0 40-425, Qwest Corporation shall 

)ay as and for an administrative penalty the sum of $47,000 for its failure to file for Commission 

ipproval the 28 agreements identified in Exhibit B and the 14 agreements approved in Decision No. 

3745, other than the agreements with Eschelon and Mcleod. 

IT IS FURTHER ORDERED that pursuant to Article 15, Section 16 of the Ari 

tution, A.RS. $8 24 and 40-425, in to the penalties pres 

m e s t  Corporation shall pay as and for an administrative penalty the sum of $1.89,ooO for its 

violation of Decision No. 64922. 

IT IS FURTHER ODERED that the administrative penalties shall be made payable to the 

State Treasurer for deposit in the General Fund for the State of Arizona. 

IT IS F'UI2T€ER ORDERED that Qwest shall file with the Commission for its approval the 

interconnection agreements identified in Exhibit B hereto. 

IT IS mJRTHER ORDERED that the terms of the interconnection agreements ordered to be 
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Filed herein as well as those filed for approval in September 2002 and approved in Decision No. 

55475, shall be available for opt-in upon Commission approval, and that the terms shall be available 

for the samneenod of time as they were available to the originally contracting party regardless of 

whether such agreements are currently in effect. 

IT IS FURTHER ORDERED that Qwest Corporation shall provide each CLEC, certificated 

in Arizona at any time during the period January 1,2001 to June 30,2002, with a credit from Qwest 

Communications Corporation, Qwest Corporation, and their affiliates, in an amount to be determined 

in accordance with the Attachment A that was filed in this docket on April 19,2004 (attached hereto 

as Exhibit C) and with Qwest’s updated Attachment filed w:ltkin 30 days of the effective date of this 

Decision, as approved by Staff. Upon payment of the credits, a CLEC shall sign an appropriate 

release. CLECs not executing a release may pursue all other available remedies. The amount of the 

total CLEC payments ordered pursuant to this paragraph shall not exceed $11,650,000 for eligible 

CLECs identified by Staff and Qwest Corporation. Qwest Corporation shall not be eligible for the 

CLEC payment. Eligible CLECs shall not include Eschelon Telecom, Inc., McLeod, Inc., High 

Performance Communications, and CLECs that have filed for relief under federal bankruptcy laws 

since January 1, 2001, and have released claims against Qwest. If such eligible CLEC does not 

currently do sufficient business in Arizona to use its full credit within six months, Qwest Corporation 

shall make a cash payment to such CLEC for the balance of the credit to which it is entitled. Qwest 

Corporation shall issue such credits or payments due under this provision to all eligible CLECs 

within 60 days of the effective date of this Decision. 

IT IS FWRTHER ORDERED that Qwest shall file an updated Attachment A within 30 days 

of the effective date of this Decision for Staff review and approval. L 

IT IS FURTHER ORDERED that Qwest Corporation shall submit a written report to Staff 

demonstrating payment to the CLECs within 120 days of the effective date of this Decision. Qwest 

Corporation shall provide any additional reasonable information requested by Staff in determining 

that such CLEC payments were issued in a proper and timely manner. Qwest Corporation shall 

submit CLEC-specific information to Staff. 

IT IS FURTHER ORDERED that Qwest Corporation shall pay for an independent, third party 
f 
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- ,  

nonitor to be approved by Staff to conduct an annual review of Qwest's Wholesale Agreement 

beview Committee for a period of three years. 

IT EJXRTHER ORDEMD that Qwest Corporation shall continue for three years its 

ntemal web-based Compliance Training Program which addresses compliance With Section 252(e); 

'LECs to be able to opt into the non-monetary terms of the un-filed interconnection agreements even 

'these agreements have been terminated. 

IT IS FURTHER ORDERED that Qwest Corporation shall retain an independent consultant 

3r three years to provide independent assessments to the Commission of improvements made to 

utomate Qwest's wholesale rate implementation process, and that Staff and oh& interested parties 

hall have input to determine the scope of the consultant's work. 

IT IS FURTHER ORDERED that Qwes.t Corporation shall continue its Docket Governance 

'em for a period of three years. 

IT IS FURTHER ORDERED that Qwest Corporation shall provide prompt written notice of 

ne status and time h e s  of wholesale rate implementation to the Commission and the CLECs. 

IT IS FURTHER ORDERED that w e s t  Corporation shall implement new wholesale rates 

vithin 60 days of the issuance of a Commission Decision that includes the find price list. 

IT IS FURTHER ORDERED that Qwest Corporation shall file with the Commission any 

ettlement agreements entered into in Commission. dockets of general application within 10 days of 

:xecution. 

IT IS FURTHER ORDERED that Staff shall consider bringing an appropriate action against 

h c h d  and Eschelon and shall consider any other appropriate referrals. 

.. * 

.. 

.. 

.. 

.. 
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IT IS FURTHER ORDERED that Qwest Corporation based on its agreement during the April 

2 1,2004 Open Meeting will dismiss with prejudice its appeal of the Commission Decision No. 64922 

'June 12,2002) that it filed in the U.S. District Court for the District of Arizona [Case No. CIV 02- 

1626 (PHX-SRB)) within 30 days of the effective date of this Decision. This Decision shall 

:onstitUte full and final resolution of the Litigation. 

-2- - 

IT IS FURTHER ORDERED that this Decision shall become effective immediately. 

BY ORDER OF THE ARIZONA CORPORATION COMMISSION. 

U 

: O M I S  SIONER COMMISSIONE~ 

IN WITNESS W€IEmOF, I, BRTAN C McNElL, Executive 
Secretary of the Arizona Corporation Commission, have 
hereunto set my hand 'md caused the official seal of the 
Commission to e xed at the Capitol, in the City of Phoenix, 
this day of 30, AT y; ,2004. 

ISSENT 

ISSENT 
k d j  
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Qwest Corporation 
1801 California Street, #I5100 
Denver Co 80202 

Maureen Arnorld 
U S West Communications, Iac. 
3033 N. Third Street, Room 1010 
Phoenix Az 85012 

Michael M. Grant 
Gallgher and Kennedy 
2575-E Camel Back Rd 
Phoenix Az 85016-9225 

Timothy Berg 
Fennemore Craig 
3003 N. Central Ave., Suite 2600 
Phoenix Az 85016 

Mark Dioguardi 
Tiffany and Bosco Pa 
500 Dial Tower 
1850 N. Central Avenue 
Phoenix Az 85004 

16 

17 

18 

19 

20 

21 

22 

23 

Thomas L. Mumaw 
Snell& Wiher 
One Arizona Center 
Phoenix Az 85004-0001 

Darren S Weingard 
Stephen H Kukta 

1850 Gateway Drive 7th Floor 
San Mate0 Ca 94404-2467 

Tbomas H. Campbell 
Lewis & Roca 
40 N. Central Ave. 
Phoenix Az 85007 

sprint coImlunications co Lp 

Swidler & Berlin 

Washington Dc 20007 
28 

Raymond Heyman 
Randall Warner 
Michael Patten 
Roshka, Heyman & Dewulf 
One Arizona Center 
400 E. Van Buren Suite 800 
Phoenix AZ 85004-3906 

Karen L Clauson 
"hornas F Dixon 
MCI Telecommunications Corp 
707 17th Street #39W 
Denver Co 80202 

Richard W Wolters 
AT&T &TCG 
1875 Lawrence StreetSte 1575 
Denver Co 80202 

Joyce Hundley 
United States Department Of Justice 
Antiturst Division 
1401 H Stxeet Nw Ste 8OOO 
Washington Dc 20530 

Joan Burke 
Osbom Maledon 
2929 N Central Ave 2 1 st Floor 
PO Box 36379 
Phoenix Az 85067-6379 

Scott S Wakefield 
RUCO 
1 1 10 W. Washington, Suite 220 
Phoenix Az 85007 

Gregory Hoffinan 
AT&T 
759 Folsom Street, Rom 2159 6 

S m F r a ~ ~ ~ i s c o  AZ 94107-1243 

Daniel Waggoner 
Davis Wright Tremaine 
2600 Century Square 
1501 FourthAve 
Seattle Wa 98 101-168 8 

Jim Scheltema 
Blumenfeld & Cohen 
1655 Massachusetts Ave. Suite 300 
Washington Dc 20036 
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SETTLEMENT AGREEMENT 

Qwest Corporation (“Qwest” or “the Company”) and the Arizona Corporation 

Commission Staff (“Staff’), (“the Parties”) hereby agree to a settlement (the “Settlement 

Agreement” or “this Agreement”) of certain Dockets currently pending before the Arizona 

Corporation Commission (“Commission”), specifically Docket No. RT-00000F-02-0271 

(Qwest’s Compliance with Section 252(e) of the Federal Act); Docket No. T-00000A-97-0238 

(Subdocket) (the 271 Subdocket which addressed allegations that Qwest interfered with the 271 

regulatory process); and Docket No. T-01051B-02-0871 (the Order to Show Cause (“OSC”) for 

not implementing Commission approved wholesale rates on a timely basis). These Dockets shall 

be collectively referred to in this Agreement as the ‘Zitigation.”- The following terms ‘and 

conditions are intended to resolve all of the issues raised in or associated with the Litigation. . 

C3) - _  

. _  - -  

- 

RECITALS 

WHEREAS, the Parties desire to adopt this Agreement subject to Commission approval; 

FVHEREAS, by adopting this Agreement, the Partles intend to settle and terminate the 
Litigation in a manner that is fair and reasonable; 

WHEREAS, the 252(e) Unfiled Agreements Docket involved allegations that Qwest 
violated Section 252(e) of the Telecommunications Act by failing to file for Commission review 
and approval certain agreements -with Competitive Local Exchange Carriers (“CLEiCs”) 

ons that Qwest rly entered into 3 

settlement agrkments with CLECs that resulted in the nonpatticipation by such CLECs in the 
Commission docket evaluating Qwest’s application under Section 271 of the 
Telecommunications Act, all without the Commission’s knowledge; and that Qwest thereby 
interfered with the 271 regulatory process; 

WHEREAS, the Order to Show Cause involved allegations that Qwest failed to 
implement the wholesale rate changes order& in Decision No. 64922 within a reasonable period 
of time, that Qwest failed to notify the Coinmjssion of rate implementation delay, that Qwest 
failed to obtain Commission approval of the delay in implementation, and that Qwest’s 
wholesale rate-change system is unreasonably slow and inefficient; 

’ 

- 
I 
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WHEREAS, Qwest acknowledges, without admitting any wrongdoing, the concerns 
raised regarding the allegations which are the subject of the Litigation and expresses its regret 
over the events leading to the Litigation and, without admitting wrongdoing, Qwest states its 
intention to c m ~ ~ l y  fully in the future with all written laws, rules, regulations and orders 
governing Qwest’s conduct; 

WHEREAS, Qwest avows that it is the policy and commitment of the Company to 
conduct all of its business affairs in the state of Arizona with integrity, honesty, in conformance 
with Arizona laws and regulations and with respect for, the regulatory processes of the 

. .  
. .  

. .  

Commission. - 
WHEREAS, Qwest also acknowledges, without admitting any wrongdoing, concerns 

raised by the parties, including the Staff, regarding allegations-that its behavior was designed to . 
intentionally deceive and misrepresent certain facts before the Commission. Further, without 
admitting any wrongdoing, Qwest avows that the Company and its official representatives will - . 

before the Arizona Corporation Commission. 

, -, 

- not engage in fraudulent, deceptive or intentionally unlawful conduct in any matters pending 

WHEREAS, Qwest acknowledges that Commission approval of this Settlement 
Agreement shall constitute a Commission Decision directing that Qwest implement the 
provisions of this Settlement Agreement which are intended to assure future compliance with 

. respect to the frling requirements of Section 252(e) of the Telecommunications Act, to assure 
timely implementation of future cost dockets and to assure that Qwest files with the Commission 
any settlement agreement with a telecommunications carrier that would result in the carrier not 
participating in any generic docket of industry-wide general concern pending before the 
Cornmission and that violations of those provisions may be punished by contempt after notice 
and a hearing as provided by A.R.S. Section 40-424; 

WHEREAS, as detailed in this Agreement, Qwest shall apply monies and issue credits to 
resolve the events leading to the Litigation, as well as implement procedures and accede to . 
independent monitoring, thereby demonstrating the conmitment of corporate management to 

st is to comply with the 

, 

’ 

. 

._ 

. 

telecommunications ng in any generic docket 

WHEREAS; while Qwest denies any wrongdoing, the p d e s  agree that the t&ms and 
h Payment, Voluntary 
in the public interest; 

- 
2 66949 
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c259 - TERMS AND CONDITIONS 

1. CASH PAYMENT. . 

. .  Qwest agrees to pay. an Aggregate Cash Payment Amount of $5,197,000.00. The Parties 

have agreed that the Aggregate Cash Payment Amount shall be attributable to each portion of the 

Litigation as follows: - .  
1. $5,000,000.00 for the Dockets addressing Qwest’s compliance with 

Section 252(e) and Qwest’s alleged interference with the 271 regulatory process; 

2. $47,000.00 for the Docket addressing Qwest’s compliance with Section 

252(e); 

3. 

- wholesale rates. 

$150,000 for the Docket dealing with Qwest’s implementation of the new . 

Qwest agrees to pay the Aggregate Cash Payment h o u n t  to the State Treasurer within 

30 days of the Effective Date of the Commission’s Decision approving this Agreement. 

2. VOLUNTARY CONTRTBUTIONS. 

Qwest agrees 

as detailed below, in 

1. Section 501(c)(3) organization 

the arcas of education andor economic development; 

2. Educational programs designed to promote greater understanding of 

unications issues by Arizona consumers; 

3. Infrastructure Investment, including investments in Unserved and 

Underserved areas in the State of Arizona. Any party to .this Agreement may also propose other 

projects, which may include by way of illustration but are not limited to the following 

. 

- 
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investments to further route diversity for homeland security and 911 services, investments that 

promote the general welfare or safety of consumers, or investments in advanced services. All 
-2- . 

parties shall have the right to argue in support of or opposition to any of the proposed projects 

before the Commission, if agreement cannot be reached. This provision is not intended to 

prohibit the Commission from designating specific projects. 

Qwest's initial Voluntary Contribution shall be in the amount of $6,000,000.00. This 

amount shall be subject to increase to the extent that the Minimum Settlement Amounts specified 

in Paragraphs 3 through 5 below are not reached, subject to Paragraph 6 below. Further, Qwest 

agrees that &-such investments shall be in addition to any investments, construction or work 

already planned by Qwest. 

Parties will request that the Commission determine the percentage allocation (e.g. from 0 

to 100) of the Voluntary Contributions to be made for each of the three investment categories 

(i.e., education, economic development, and Infrastructure Investment) forthwith or the 

Commission may designate such responsibility to its Director of Utilities. The parties agree that, 

in order to have the process of allocations of voluntary contributions work as efficiently as 

possible, they will request that the Commission provide ,gidance on the allocation of funds 

among the categories prior to sub sion of &e project lists by the parties. n e  Comn-hion or 

Director of Utilities shall e discretion to revke such 'allocations on a project by project 

basis to the extent Qw 

- .  

committed the funds' to . ,  

added through non-expenditure by Qwest' of any portion of the Mnimum Settl 

Paragraphs 3 through 5 below shall be handled in a like manner. 

uired to provide a proposed list of projects in each investment category 

tive Date of the Commission's Decision' approving the Settlement 

Agreement, or in the case of additional projects, its notification to the Commission that the 

Minimum Settlement Amounts have not been met. Any other signatory to this agreement may 

4 
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provide a list of projects for any category within 60 days of the Effective Date, for Commission . 

consideration and approval or in the case of additional projects, within 60 days of Qwest’s 

notification to the Commission that the Minimum Settlement Amounts have not been met: 

Qwest shall also be required to provide Staff with such additional information on those projects 

as well as other projects identified by Staff, to allow Staff to make its deterhinations in an 

- c;s* -- 

. 

informed manner. Such information shall include data which allows Staff to establish that the 

- *  
projects are in addition to any construction and work already planned by Qwest. 

Within each investment category, approved projects shall be determined by the mutual 
- -  , 

~ written agreement of the Director of the Commission’s Utilities Division and Qwest’s Arizona 

President within 180 days of the Effective Date of the Commission’s Decision approving this 

Agreement. Allocation to additional projects as a result of Qwest’s not meeting the Minimum 

Settlement Amounts specified in Paragraphs 3 through 5, shall be approved $thin 180 days of 

Qwest’s notification to the Commission that the Minimum Settlement Amounts have not been 

met. In the event that the Director of the Commission’s Uti5ties Division and Qwest’s Arizona 

President cannot agree, the decision on such project shall be escalated to the Commission for 

decision. If the projects do not require g ~ y  additional facilities, construction or development of 

new prcgrams, Qwest shall make its investments in the approved projects within 60 days of he i r  

roval by the Director of the Commission’s Utilities Division and Qwest’s Arizona President, 

ssion if agreement cannot be reached. 

If an approved project requires Qwest to develop additional-facilities or development of 

new programs, construction of such facilities and implementation of such prografns shall 

commence no later than 180 days of the mutual agreement of the Director of the Commission’s 

Utilities Division and Qwest’s Arizona President, barring any circumstances outside of Qwest’s 

control, including but not limited to, right-of-way (“ROWy), permits, environmental studies, 

archaeological studies, contract and/or lease negotiations or force majeure events, which shall -. 

- 
5 
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extend the above-referenced construction date. Any such extensions of time shall first be 

approved by the Commission’s Director of Utilities. 
-3- - 

For purposes of the Infrastructure Investment category, “Unserved Area” shall be defined 

as any area outside of Qwest’s current exchange boundaries not currently served or not 

adequately served by any wireline telephone service provider and other areas as determined or 

approved by ihe Commission. “Underserved Area” shall be defined as any area WithinQwest’s 

current exchange boundaries but outside the Base Rate Area which does not have Qwest wireline 
- I  

telephone facilities avail able. 

For purposes of “Underserved Areas”, Qwest will be required to invest an incremental 

amount over and above what it otherwise would have invested (the base amount). Qwest agrees 

to provide Staff with the infoxmation required to verify that any of the proposed projects 

represent an incremental amount over and above what it would have invested otherwise. 

Qwest’s current line extension and construction tariff would continue to apply to the 

development of infrastructure for the purpose of expending the Voluntary Contributions under 

this agreement. 

- 

3. DISCOUNT CREDlTS 

Qwest further agrees to issue a one-time credit to Eligible CLECs, equal to 10 percent of 

a-ld (c) (as defined by nt of services purchased under 47 U.S.C. Sections 2 

the FCC for the re1 

through Qwest’s Statement of Generally Available Terms and Conditions (“SGAT”) during the 

time period from January 1, 2001, through June 30, 2002. Eligible CLECs shall include all . 

CLECs certificated and operating in the State of Arizona between January 1,2001 through June 

30, 2002, with the exception of the following carriers and their affiliates: Eschelon Telecom, 

Inc. and McLeodUSA, Inc. Qwest shall issue such Discount Credits to all Eligible CLECs 

within 180 days of the Effective Date of the Commission’s Decision approving the Settlement 

Agreement. To obtain the Discount Credit, an Eligible CLEC shall be required to execute a 

. 

. .  
- 

. 6  
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. _ -  

release of any and all claims of the CLEC and its affiliates, subsidiaries, and parents against 

Qwest, arising out of any of the agreements, acts, or omissions at issue in Docket Numbers: RT- 

OOOOOF-02-0771 and T-00000A-97-023 8 (subdocket). 
q.) - 

The amount of the aggregate Discount Credits shall neither exceed $8,910,000.00 nor be 

less than $8,100,000.00. If the aggregate Discount Credits provided to Eligible CLECs are less 

than $8,100,000.00 (Minimum Settlement Amount for purposes of  this Paragraph 3), Qwest shall 

contribute a sum equal to the difference &e., $8,100,000.00 less the calculated amount) as an 

additional contribution in the manner provided under Paragraph 2 (Voluntary Contributions) and 

Paragraph 6 (Additional Voluntary Contributions) of this Agreement. If the aggregate Discount 

Credits are greater than $8,910,000.00, Qwest shall provide the Discount Credits in the aggregate 

amount of $8,910,000.00 to all Eligible CL;ECs ratably @e., each CLEC receives that portion of 

the $8,910,000.00 equal to the percentage of that CLEC’s claim for Discount Credits to the total 

claims of all C E C s  for Discount Credits). 

4. ACCESS LINE CREDITS. 

Qwest further agrees to issue one-time credits to Eligible CLECs at the rate of $2.00 per 

month for each UNE-P line or unbundled loop purchased by the CLEC from Qwest between July 

1, 2001, through , 2002, less amounts billed an 

toll on a monthly basis during that same tim 

Eligible CLECs shall include all CLECs certificated and operating in the State of Arizona 

between July 1,2001 through February 28,2002, with the exception of the following ca;riers and 

their affiliates: Eschelon Telecom, Inc. and McLeodUSA, Inc. Qwest shall issue these one-time 
. .  

Access Line Credits to all Eligible CLECs within 180 days of the Effective Date of the - 

Commission’s Decision approving the Settlement Agreement. To obtain the Access Line 

Credits, an Eligible CLEC shall be required to execute a release of any and all claims of the 

CLEC and its affiliates, subsidiaries, and parents against Qwest, arising out of any of the 
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agreements, acts, or omissions at issue in Docket Numbers: 

OOOOOA-97-0238 (subdocket). 

RT-00000F-02-0271 and T- 

u c  - _  - 

The total amount of the Access Line Credits shall neither exceed $660,000.00 nor be less 

than $600,000.00. If the aggregate Access Line Credits provided to Eligible CLECs are less than 

$600,000.00 (Minimum Settlement Amount for purposes of this Pzagraph 4), Qwest shall 

contribute a 'sum equal to the difference @e., $600,000.00 less the calculated amount) as an 

additional contribution in the manner provided under Paragraph 2 (Voluntary Contributions) and 

Paragraph 6 (Additional Voluntary Contributions) of this Agreement. If the aggregate Access 

Line Credits issued exceed $660,000.00, Qwest shall provide Access -Line Credits in the 

aggregate amount of $660,000.000 to all Eligible CLECs ratably (i.e., each CLEC receives that 

portion of the $660,000.00 equal to the percentage of that CLEC's claim for Access Line Credits 

to the total claims of all CLECs for Access Line Credits). 

-. L 

. 

. .  

The following procedures shall apply in determining the amount of Access Line Credits . 

to be provided by Qwest to CLECs: 

A. Within 30 days of the Effective Date of the Commission's Decision Approving 

the Settlement Agreement, Qwest will inform each C E C  operating in Arizona 

that purchased UNE-P ox unbundled tqops from Qwest from July 2001 through 

February 2002, that it may be eligible to 

dit for terminating IntraLATA sw 

. . . 

' 

from Qwest for the CLEC's terminating switched access. Qwest's notice-will 

include the procedures for CLECs to respond as specified below. 

Within 60 days of being informed by Qwest of its possible eligibility, each CLEC 

will submit to Qwest information and documentation supporting the following: 

i. 

8 

B. 

The average number of UNE-P lines and unbundled loops leased by the 

C E C  in service per month from July 2001 through February 2002. 

- 
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- - -  

.. u. The amounts the CLEC actually collected from Qwest for tenninating . 

intrdLATA switched access for the UNE-P lines or unbundled loops in 
-9 -- 

service, for each month from July 2001 through February 2002. 
" 

C. Within 60 days of the date Qwest receives the information specified in 

Subparagraph B from the CLEC, Qwest shall inform the C E C  of the amount of 

* the credit it is due (the $2 per line per month amounts less the offset calculated 

based upon the above information). 
- .  

i. Within 30 days of the date Qwest informs the CLEC of the amount of the 

credit it is due, Qwest shall credit to each CLEC that has executed a 

release of any and all claims against Qwest the amount that the CLEC is . -  
e .  

actually entitled to receive. 

D. If a CLEC fails to reasonably comply by not providing Qwest with any of-the 

information necessary to determine the appropriate amount of credit, the CLEC 

will not be entitled to receive credits under this Paragraph. Notwithstanding the 

above, if the info&ation is in the possession of Qwest, Qwest shall not require 

the CLEC to provide it again in order 1 .  to receive the credit. If the infoxmation is 

not available to either Qwest or the CLEC, the CLEC will receive the amount that 

Qwest achaUy paid Eschelon each month, which is $0.96 p 

this subpart shall be submitted to 

. for resolution. 

5. 

est further agrees to provide one-time credits to Eligible CLECs against future 

purchases for each month Qwest did not provide accurate daily usage information; These UNE- 

P credits shall be made at the rate of $13 per month for each UNE-P line purchased by CIECs 

through their interconnection agreements with Qwest or Qwest's SGAT from November 1,2000, 

- 
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through June 30, 2001 and $16 per month for each UNE-P line purchased by C E C s  through 

their interconnection agreements with Qwest or through Qwest’s SGAT from July 1, 2001, 

through February 28, 2002, less the amounts actudly billed by these CLECs to’interexchange 

carriers for switched access on an aggregate basis for such UNE-P lines during these monthly 

periods divided by the average number of UNE-P lines in service for that month. Eligible 

CLECs shall’include all CLECs certificated and operating in the State of Arizona between 

November 1,2000 through February 28,2002, with the exception of the following carriers and 

their affiliates: Eschelon Telecom, Inc. and McLeodUSA, Inc. Qwest shall issue the UNE-P 

Credits tdEligible CLECs within 180 days of the Effective Date of the Commission’s Decision 

approving this Settlement Agreement. To obtain the UNE-P Credits; an Eligible CLEC shall be 

required to execute a release of any and all claims of the CLLEC and its affiliates, subsidiaries, 

and parents against Qwest, arising out of any of the agreements, acts, or omissions at issue in 

Docket Numbers: RT-OOOOOF-02-027 1 and T-00000A-97-023 8 (subdocket). 

5 1 s l  

. 

. .  

- -  
. 

. 

The total amount of the UNE-P Credits shall neither exceed $550,000.00 nor be less than 

$500,000.00. If the aggregate UNE-P Credits issued to Eligible CLECs are less than 

$500,000.00 (Minimum Settlement Amount for purposes of this Paragraph 3, Qwest shall 

sum equal to the difference (Le., $500,000.00 less the calculated-amount) as an 

er provided under Paragraph 2 (Volun 

Contributions) of this Agreement: If th 

credit exceeds $550,000.00, Qwest shall provide UNE-P Credits in the aggregate amount o 

$550,000.00 to all Eligible CIXCs ratably (i.e., each CLEC receives‘that portior) of the 

$550,000.00 equal to the percentage of that CLEC’s claim for UNE-P Credits to the total claims 

. 

. of dl CLECs for UNE-P Credits). 

The following procedures shall apply to determining the am0 

provided by Qwest to the CLECs: . -  

- - = =  
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A. Within 30 days of the Effective. Date of the Coinmission’s Decision approving 

this Settlement Agreement, Qwest will inform each CLEC operating in Arizona 

that leased UNE-P from Qwest from November 2000 through February 2002, that 

- it may be eligible to receive a per UNE-P Credit for each month owest did.not 

a c  

provide accurate daily usage information, to be offset by actual billings to . 

’ interexchange carriers (“IXCs”) for switched access. Qwest’s notice will include . 

the procedures for C E C s  to respond as specified below. 

Within 60 days of being informed by Qwest of its possible eligibility, each- CIXC 

will submit to Qwest information and documentation supporting the following: 

1. 

- -  
B. 

The months from November of 2000 to February, 2002 that the CLEC 

believes it did not receive accurate daily usage information from Qwest. 

The reasons that’the CLEC believes that the daily usage infomation was 

inaccurate. 

The average number of UNE-P lines leased by the CLEC in service for 

each such month that it believes it did not receive accurate daily usage 

information. 

The aggregate amount the CWC actually billed interexchange carriers for 

switched access originated and terminated through such UNE-P lines for.  

. each month in which the C a C  believes Qwest’s daily us 

was inaccurate, 

.. 
11. 

iii. 

iv. 

C. Within 60 days of the date Qwest receives the in 

Subparagraph B from the C E C ,  Qwest shall inforrn the CLEC of the amount of 

the credit it is due (the $13 or $16 per line per month amounts less the offset 

calculated based upon the above information) or the reasons that Qwest believes 

that the DUF files that it provided to the CLEC were accurate. 
. _  

- .  - 
11 

- Y A I ~ W ~ ~ ~ B  66949 



T-OOOOOA-97-0238, et al, 

i. Within 30 days of the date Qwest informs the CIEC of the amount of the 

credit it is due, Qwest shall credit to each CLEC that has executed a 

release of any and all claims against Qwest the amount that the CLEC is 

actually entitled to receive after adjusting for any offsets attributable to the 

-===sf - 

CLEC; or 

If Qwest has informed the CLECs that-it believes that the DUF files were ' ii. 

accurate, the CLEC shall have 30 days to respond to Qwest. Qwest shall 

then have the burden of proving that the DUF files were accurate. 
_. 

D. If a CLEC fails to reasonably comply by not providing Qwest with any of the 

information necessary to determine the appropriate amount of credit, the C E C  

will not be entitled to receive credits under this Paragraph. Notwithstanding fie 

. above, if the information is in the possession of Qwest, Qwest shall not require 

the CLEC to provide it again in order to receive the credit. Any disputes arising 

from this subpart shall be submitted to the Commission Staff €or resolution. 

. 

* 

. 

6. ADDITIONAL VOLUNTARY CONTRIBUTIONS. 

Qwest agrees that if the credits issued under Paragraphs 3 through 5 above, are less than 

lement Amounts required under thes 

ake an additional voluntary contribution in 

5 above and this Paragaph 6 in an amount equal to the remaimng 

iscount, Access Line and UNE-P crepits not respective Minimum Settlement Amounts for the 

issued to satisfy the terns of this Agreement. Qw 

CLECs that do not execute a release of any and all claims against Qwest from the amount of 

Discount Credits, Access Line Credits, andor UNE-P Credits owed under this Agreement, for 

period of one year from the Effective Date of the Commission Decision approving the Settlement 

may deduct amounts attributab 

Agreement. At the expiration of one year from the Effective Date of the Commission Decision 
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- . -  

approving this Settlement Agreement, Qwest shall make additional Voluntary Contributions in 

the manner provided under Paragraphs 2 and 3 through 5 above in amounts equal to the 
-=>e - 

. remaining respective Minimum Settlement Amounts for the Discount, Access Line and UNE-P 

Credits not issued to satisfy the terms of this Agreement. Qwest may also deduct any amounts 

due under Paragraphs 3 through 5 of this Agreement for any individual CLEC which brings a 

claim within 'one year from the Effective Date of the Commission Decision approving the 

Settlement Agreement against Qwest arising out of the agreements, acts, or omissions at issue in 

Docket Numbers: RT-OOOOOF-02-027 1 and T-00000A-97-023 8 (subdocket). Qwest shall make 

. - the additional contributions required under this paragraph no later than 90 days from the 

- .  

- - . -  _ '  

submission of its' final Written report required in Paragraph 7 following. 

7. REPORT ON CREDITS. 

Within 240 days from the Effective Date of the Commission's DecisiGn approving 'this 

Settlement Agreement, Qwest shall submit a written report t0 Staff demonstrating that it has 

issued the Discount Credits, Access Line Credits, and UNE-P Credits in the manner provided in 

Paragraphs3 through 5 above. Qwest shall provide any additional reasonable information as 

ested by the Staff in determining that such credits were issued in a proper and timely 

. .  

. 

- 

and dl claims against Qwest, 

written report 60 days after the one-year period specified in para 

8. RETENTION OF INDEPENDENT MONITOR. 

Within 90 days of the Effective Date of the Commission's Decision approving this 

Settlement Agreement, Qwest agrees to retain and thereafter pay for an independent third-party 

monitor, selected by the Director of the Commission's Utilities Division with input from Qwest, 

to conduct an annual review of the Qwest Wholesale Agreement Review Committee for a period 

- .  

- .  . - .  
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of three years from the Effective Date of the Commission’s Decision approving the Settlement 

Agreement. The scope of the annual independent review shall be determined by the Staff with 

input from Qwest and interested parties. The Monitor must be able to demonstrate that he or 

she can offer an independent opinion, that no conflicts of interest will result from his or her 

us- - 

selection and that he or she has not testified in a docket in Arizona involving Qwest in the past 

three years. Qwest may terminate its retention of the Monitor prior to the end of the three year 

period only upon the written consent of the Director of the Commission’s Utilities Division. 
-. - 

. .  

9. COMPLIANCE TRAINING. 
-_ 

Qwest agrees to continue its Compliance Training Program for existing and new 

e Local Network Services, Wholesale Markets, Product Management, Public 

Policy, and Law Departments for a minimum period of three years from the Effective Date of the 

Commission’s Decision approving the Settlement Agreement. The Compliance Training 

Program is an internal web-based aining program on compliance with Section 252(e) of the 

Act.. 

. . 

10. OPT-IN FOR ELIGIBLE CLECS. 

Any CLEC currently certificated and operating in Arizona may opt-in to 

provisions relating to Section 251@) and (c) services of any agreement liste 

1 of the pre-filed Dkect Testimony of Marta Kalleberg in Docket No. RT-00000F-02-0271. In 

exercising opt-in, however, the CLEC must satisfy the criteria under Section 252(i), 

but not limited to, assuming any and all related terms in the agreement it chooses. 

If a dispute between Qwest and the CLEC arises regarding the eligibility of 

opt-in to certain provisions of any agreement, Qwest and/or the CLEC may submit a request for 

a Commission determination in Phase II of Docket No. RT-OOOOOF-02-0271 (Qwest’s 

Compliance with Section 252(e) of the Federal Act). 

e- . . : .  . .  
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- . -  

11. WITHDRAWAL OF FEDERAL APPEAL. 

Qwest4urther agrees to voluntarily move to dismiss with prejudice its appeal of the 

Commission’s Opinion and Order issued on June 12,2002, Decision No. 64922, in Investigation 

Into &est Corporation’s Compliance with Ceaain Wholesale Pricing Requirements for 

UnbundZeh Network Elements and Resale Discounts, Phase II, ACC Docket No. T-00000A-00- 

0194 that it filed in the United States District Court for the District of Arizona (Case No. CIV 

02-1626 (F’HX-SRB), captioned &est Corporation v. Arizona Corporation Commission, et al. 

(“the Appeal”) within 30 dajjs of-t.he . .  Effective Date of the Commission’s Decision approving the 

’ 

Settlement Agreement. 

Until its filing’for dismissal is made with the Court, Qwest agrees to seek whatever 

extensions of time are necessary and to inform the Court that a settlement has been entered into 

with the Commission that would result in dismissal of the Appeal. The Staff agrees to support 

Qwest’s motion to dismiss the Appeal, and any extensions of time which Qwest requests. 

. .  

Each party to the Appeal, however, will be required to bear its own attorneys’ fees and 

costs incurred therein. 

12. 

Decision approving this Settlement Agreement, Qwest shall retain and thereafter pay for. 

.independent third-party consultant, selected by the Director of Utilities with input frqm Qwest. 

Qwest’s obligation to pay the billings of the third party consultant shall be limited to a total 

payment of no more than $150,000. The scope of the Consultant’s work shall be determined by 

ion Staff with input from Qwest and interested parties. The Consultant shall 

endent assessments to the Commission and its Staff of improvements .made to 

automate Qwest’s wholesale rate implementation processes. The Consult 

- . ,  
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- . -  

recommendations on further process changes with the goal of mechanizing of Qwest’s wholesale 

implementation processes, to the extent technologically and economically feasible. Qwest 

agrees to meet with Staff to ~ ~ C U S S  the economic and practical feasibility of implementing the 

recommendations contained in such reports. Qwest shall retain the Consultant for aperiod of 

5;4Q .- 

three years from the Effective Date of the Commission’s Decision approving this Settlement 

Agreement but may terminate its retention of the consultant prior to the end of the three year 

period only upon the written consent of the Director of the Commission’s Utilities Division. 

13. COST DOCKET GOVERNANCE TEAM: 
. .  

. .  . 

- .  ’ . .  
. .  . 

Qwest agrees to continue its Cost Docket Governance Team for a period of three years 

from the Effective Date of the Commission’s Order approving the Settlement Agreement. The 

. 

Cost Docket Governance Team is a team comprised of executive level personnel from 

organizatioas within Qwest with. primary involvement and responsibility for wholesale cost 
. 

docket implementation in Arizona. Those organizations include: Wholesale Product 

Management, Wholesale.Service Delivery, and Public Policy. The purpose of the team is to 

provide both an oversight role and to serve as an escalation point for issues or obstacles that may 

arise during the implementation process. Qwest may dissolve the OSC Governance Team before 



and Staff concerning the status and time frames for implementation of future changes in 

wholesale rates. 
5.25)  ._ 

Qwest shall meet and confer with Staff one year from the Effective Date of the 

Commission’s Decision approving the Settlement Agreement concerning: (a) the status .of 

Qwest wholesale ,rate implementation in Arizona; (b) current industry expectations relative to 

wholesale rate implementation; and (c) Qwest business practices relative to wholesale rate 

implementation and the negotiation of interconnection agreements with other Arizona caniers. . .  

15. WHOLESALE €UTE IMPLEMENTATION. 

Qwest shall file its initial compliance filing including a numeric price list within fourteen . 

(14) days of a recommended opinion and order. If Qwest determines that additional time is 

necessary to complete the filing based on good cause, such as the absence of essential 

information in the recommended opinion and order to permit numeric wholesale rates to be 

calculated or a need to restructure the applicable cost model, Qwest shall apply to the 

Commission for an extension of time to make the compliance filing. Qwest shall implement 

prospectively all ordered wholesale rates within 60 days from the .effective date-of the final 

Commission Decision approving rates and setting forth the numeri 

implemented. Qwest will use its best efforts to determine the numeri 

n’s e recommended opinion an 

inclusion in a final Commission Decision approvin 

numeric wholesale rate changes. 

Commission Decision approving new wholesale rates 

rates to be implemented, Qwest shall perform all ne 

date of .the Commission’s Order setting forth the ne 

Commission for additional time to implement these rates in the event there are circumstances 

Within 60 days 

nCfilEIAC11 k113 66949 



shall not withhold approval of such request upon good cause shown. 
=-.a* - 

16. FTLING OF SE?TZEMENT AGFEEMENTS. 

Commencing on the Effective Date of the Commissjon’s Decision. approving the 

Settlement Agreement, Qwest shall docket, within ten days of execution, with the Commission 

any settlement agreements reached in Commission dockets of general applicatiin. On December 

31, 2003 and for three years from the Effective Date of the Commission’s Order approying the 

Settlement Agreement,: Qwest shall submit to Staff a written statement attesting to the fact that 

Qwest either has not reached any settlement agreements in Commission dockets of general 

application for the applicable year, or has docketed such settlement agreements with the 

- 

. 

The ‘Effective Date” as ed in this Agreement shall mean the date by which the 

Commission’s Order approving this Settlement Agreement becomes final by the expiration of the 

periods set forth in A.R.S. Section 40-253 for the filing and consideration of an application for .  

. 

MISSAL OF LITTIGATION. 

ce of the Commission’s Decision Approving this Settl 

constitute full and final resolution of the Litigation, and the Decision shall include an order 

terminating and closing Phase I of Docket No. RT-00000F-02-0271 (Qwest’s Compliance with 

Section 252(e) of the Federal Act); Docket No. T-00000A-97-0238 (271 Subdocket) (Qwest’s 

Interference with the 271 Regulatory Process); and Docket NO. T-01051B-0210871 (OSC 

Regarding Qwest’s Failure to Implement Wholesale Rates in a Timely Manner). 

. 

. 

. -  
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19:. COMMISSION APPROVAL AM> SEVERABEITY. 

Each provision of this Agreement is in consideration and support of all other provisions, 

and expressly conditioned upon acceptance and approval by the Commission without change. 
L- 

Unless the PaTties to this Agreement otherwise agree, in the event that the Commission does not 

accept and approve this Agreement according to its terms, then it shall be deemed yithdrawn by . 

the Parties and the Parties shall be free to pursue their respective positions in the Litigation 

This Agreement represents the Parties’ mutual desire to compromise and settle dl 

disputed claims at issue in the Litigation in a manner consistent with the public interest and 

based upon the pre-filed testimony and exhibits and the evidentiary record developed in the 

Litigation. This Agreement represents a compromise of the positions of the Parties. Acceptance . 

of this Agreement is without prejudice to any position taken by any party in the Litigation and 

,- 

. 

none of the provisions may be referred to, cited or relied upon by any other party in any fashion 

or otherwise in any proceeding before this Commission or- any other regulatory . 

agency or before any court of law for any purpose except in furtherance 

results of this Agreement. 

21. 

All negotiations relating to or leading to this Agreement are privileged and corffidential, 

and no party is bound by any position asserted in negotiations, except to the exten 

stated in this Agreement. As such, evidence of conduct or statements made in the 

negotiation of this Agreement are not admissible as evidence in any proceeding before the 

Commission, any 

. .  

other regulatory agency or any court. . 

19 
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22. COMPLETE AGREEMENT. 

This Agreement represents the complete agreement of the Parties. There are no 

understandings or commitments other than those specifically set forth herein. The Parties 

acknowledge that this Agreement resolves 811 issues that were raised in the Litigation and is a 

complete and total settlement between +e Parties. 

-19 .- - 

23. SUPPORT AND DEFEND. 
- .  

Each Signatory Party will support and defend this Agreement and any order entered by 

ent before the Commission or other regulatory agency or 
, .  

.* I .  . -  

the Commission approving this Agr 

before any court in which it may be at issue. 

- 

- . 

. 24. APPEALS AND CHANGE OF LAW. 

The Parties believ hat this Settlement Agreement is in the 

Nothing herein shall be construed as prohibiting Qwest from obtaining a refund of the Cash 

Payment from the State Treasury made pursuant to Paragr 

from conditioning the tender of the Cash Payment to the State Treasury u 

refund, if the court of the highest jurisdiction to which the matter 

find in a final, nonappealable o 

Commission Decision 

, .  

the right to a 

e acceptance of the Cash P 

. under Paragraph 1 of this Settlement Agreement shall 

account at a financial institution that is mutually 

the Commission Decision approving the S 

enters a final, nonappealable order finding 

~- 
- 

66949 
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Commission Decision approving the Settlement Agreement is affirmed, the principal and interest 

contained in the escrow account shall be paid to the State Treasury without further condition. If 

the court of the highest'jurisdiction to which the matter is appealed ultimately finds in a final, 

nonappealable order that the Settlement Agreement is unlawful or the Commission Decision 

approving the Settlement Agreement is reversed, the principal and interest contained in the 

escrow account shall be returned to Qwest. It is further understood that if the court of the highest . 

jurisdiction to which the matter is appealed should ultimately find in a final, nonappealable order 

that the Settlement Agreement is unlawful or the Commission Decision approving the Settlement 

Agreement is reversed, Qwest will have no further obligation to make any remaining Voluntary 

Contributions pursuant to Paragraph 2 of the Settlement Agreement. If a urt of lower OP 

intermediate jurisdiction enters an order finding the Settlem Agreement is unlawful or that the 

Commission's Decision approving the Settlement Agr ent shall be reversed, Qwest's 

obligations pursuant to Paragraphs 1 and 2 will be suspended until the entry of a final,. 

-. ~ 

.I 

. 

. nonappealable order of a higher court finding the Settlement Agreement is lawful or that the 

Commission Decision approving the Settlement Agreement is affirmed. The Staff shall not 

' 

as set forth in this Paragraph 24. Except as 

- -. . 
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Customor Name I Total 
Alleoirtnce I 
Melphle 
A M  Cmmwn'wlions 
ATBT 4 407.801 
AZ Dial Tone 647,121 
Broadwrng Celrler 

~ ~- 
Cable & Wireless 

Comonss Telewmmunicafions 
CeprOdC 

DPI Teleconned I 
DSLnet 
Econo hone 

Ernest Telcom 
126,667 

Flbemet Telecom 
lntegre 42,957 
lonex 
Jato 

Mountain Telecommunications (MTI) 251.043 
Netionel Brand3 
New Vector 

Nom C o q  Communlcatlonc 
NTS Communications Inc. 
One Call 

Level 3 100.000 

New Edge - t 6.877 

. . .  
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RELEASE 

KNOW ALL PERSON BY THESE PRESENTS: 

WHEMAS, on or about April 30, 2004, the Arizona Corporation Commission 
(“Commission”) entered an Order with respect to dockets then pending before the 
Commission, specifically Docket No. RT-OOOOOF-02-027 1 (the “252(e) Unified 
Agreements; Docket No. T-00000A-97-0238 (the “27 1 Subdocket”) and T-0105 1B-02- 
0871. These dockets shall be collectively referred to in this Release as the “Litigation.” 

WHEREAS, as a result of that Order, certain competitive local exchange carriers 
certificated by the Commission to provide local exchange services in Arizona, who 
purchased interconnection services or unbundled network elements under Section 25 1 (b) 
or (c) of the Act from Qwest Corporation (“Qwest”) may be entitled to receive CLEC 
Payments under the terms of the Order in exchange for the execution of this Release. 

WHEREAS, AT&T Communications of the Mountain States, Inc., on its own 
behalf and on behalf of its corporate parents, affiliates, subsidiaries, and agents, desires to 
receive the benefits contained therein, including execution of this Release, as referenced 
in the Order. 

1. In consideration for the payment of CLEC Payments under the Order, the receipt 
and sufficiency of which are hereby acknowledged, AT&T Communications of the 
Mountain States, Inc., on its own behalf and on behalf of its corporate parents, affiliates, 
subsidiaries, and agents, releases any and all claims, causes of action, rights, liabilities, 
complaints before or to a regulatory or governmental body, suits, requests for remedies or 
damages, and obligations of every nature, kind or description whatsoever regardless of 
what legal theory based, and regardless of whether grounded in common law, statute, 
administrative rule or regulation, tariff, contract, tort, equity or otherwise, including, but 
not limited to, claims or causes of action for fraud, misrepresentation, discrimination, 
violation of any law of the State of Arizona, violation of any tariff, breach of contract, the 
violation of federal statutes, rules or regulations, which AT&T Communications of the 
Mountain States, Inc. had, has, may hereafter have, or which any other person had, has, 
or may hereafter have through AT&T Communications of the Mountain States, Inc. 
based in whole or in part upon any agreement, act or omission of Qwest that is the subject 
of the Litigation including but not limited to Qwest’s failure to file agreements with the 
Commission for review pursuant to Section 252 of the Telecommunications Act of 1996. 
This Release is limited to claims arising fkom the actions of Qwest that are the subject of 
the Litigation and that relate to (1) services purchased by AT&T Communications of the 
Mountain States, Inc. from Qwest in the State of Arizona pursuant to Sections 251(b) or 
(c) of the Telecommunications Act of 1996, and (b) all other intrastate 
telecommunications services purchased by AT&T Communications of the Mountain 
States, Inc. fkom Qwest, including but not limited to intrastate switched access and 
intrastate private line services, in the State of Arizona. This Release does not release any 
claims or causes of action AT&T Communications of the Mountain States, Inc. may have 

1 



by reason of any purchases of interstate telecommunication services by AT&T 
Communications of the Mountain States, Inc. or by any other purchaser of interstate 
telecommunication services. 

2. This Release reflects a fully binding and complete settlement between Qwest and 
AT&T Communications of the Mountain States, Inc., on its own behalf and on behalf of 
its corporate parents, affiliates, subsidiaries, and agents, pertaining to the Litigation 
referenced above. 

3. 
laws of the State of Arizona. 

This Release shall be construed, interpreted, and enforced in accordance with the 

4. This Release represents Qwest’s and AT&T Communications of the Mountain 
States, Inc.’s, on its own behalf and on behalf of its corporate parents, affiliates, 
subsidiaries, and agents, mutual desire to compromise and settle all disputed intrastate 
claims at issue in the Litigation in a manner consistent with the public interest and based 
upon the pre-filed testimony and exhibits and the evidentiary record developed in the 
Litigation. This Release represents a compromise of the positions of Qwest’s and AT&T 
Communications of the Mountain States, Inc.’s, on its own behalf and on behalf of its 
corporate parents, affiliates, subsidiaries, and agents. Acceptance of this Release is 
without prejudice to any position taken by any party in the Litigation and none of the 
provisions of this Release may be referred to, cited or relied upon by any other party in 
any fashion as precedent or otherwise in any proceeding before this Commission or any 
other regulatory agency or before any court of law for any purpose except in furtherance 
of the purposes and results of this Release. 

6.  The provisions of this Release may not be waived, altered, or amended, in whole 
or in part, without the written consent of Qwest and AT&T Communications of the 
Mountain States, Inc.. 

7. 
representations have been made which are not contained herein. 

8. This Release constitutes the full and complete understanding of Qwest and AT&T 
Communications of the Mountain States, Inc. and supersedes any prior understandings or 
agreements, whether oral or in writing. 

9. In the event that any term, covenant, or provision of this Release shall be held by 
a court of competent jurisdiction or any regulatory or governmental body including the 
Commission to be invalid or against public policy, the remaining provisions of this 
Release shall remain in full force and effect so long as AT&T Communications of the 
Mountain States, Inc. receives and is allowed to retain the CLEC payments as described 
in the Order and Qwest is released from liability to AT&T Communications of the 
Mountain States, Inc. as described in Paragraph 1 of this Release. 

The terms of this Release are contractual and not mere recitals, and no 
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10. Qwest and AT&T Communications of the Mountain States, Inc. hereby represent 
to each other that they have reviewed and understand this Release, and that neither Qwest 
nor AT&T Communications of the Mountain States, Inc. shall deny the validity of this 
Release on the grounds that they did not understand the nature and consequences of this 
Release or did not have the advice of counsel. 

11. AT&T Communications of the Mountain States, Inc. represents that it has the 
authority to act on behalf of its corporate parents, affiliates, subsidiaries, and agents to 
release all claims stated herein and to execute this Release. 

12. AT&T Communications of the Mountain States, Inc. and its corporate parents, 
affiliates, subsidiaries, and agents represent that they have not transferred the right to 
enforce any claims stated herein to any other person or entity. 

13. 
original but all of which shall constitute one and the same instrument. 

This Release may be executed in counterparts, each of which shall be deemed an 

DATED this - day of 9 

AT&T COMMUNICATIONS OF THE MOUNTAIN STATES, INC., on its own behalf 
and on behalf of its corporate parents, affiliates, subsidiaries and agents 

BY: 

AND 

QWEST CORPORATION 

BY: 
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Customer Name 
Allegiance 
Adelphia 

Total 
443,250 
36,348 

Arrival Communications 
AT&T 
AZ Dial Tone 
Broadwing Carrier 

967 
4,487,881 

647.1 21 
45,346 

Cable Plus 
Cable & Wireless 
CaDrock 

10,592 
67,066 
33.861 

Compass Telecommunications 
CommSouth 
Covad 
cox 

14,843 
132,371 
386,303 
291 391 

Sprint I 2,445,271 
Startec Global Comm. Cop. - IXC I 297 

DPI Teleconnect 
DSL.net 
Econophone 
ELI 
Ernest Telcom 
Excel 
EZ Talk Communications 
Fibernet Telecom 
Integra 
lonex 
Jato 

42,733 
4,190 
4,641 

126,667 
23,240 

402,547 
46,089 

71 8 
42,957 

65 
640 

lTess I 72,7391 

National Brands 
New Vector 
New Edae 

2,248 
142 

9.872 
North County Communications 
NTS Communications Inc. 
One Call 
Other 
PacWest 
Pagemart 
Phones For All 

POPP 
PTI 

1,266 
51,280 
3,194 

136,t 10 
100,000 

8 
13,974 
1 1,633 
1.578 

Prism 
Regal Telephone Company 
SBC 
Servisense 
Simcom 
Smoke Signal Communications 
SNET 

2,511 
10,834 

100,000 
125 

59,165 
24,459 
12.220 

Sterling International . 
Talk America 
TCAST Communication 

13,735 
22,431 

1.750 



Time Wamer I 100,000 
Touch 1 Communications 
TransAmerican Telephone Inc 
TSI 

2,946 
1,139 
1.158 

I 434,717 
39.842 

Williams I 41,787 
WorldxChange Corp 15,670 

xo I 203,013 
Xspedius 100,000 

I 12.5481 


